
AGENDA
January 14, 2025 

PLANNING COMMISSION 
milwaukieoregon.gov

Hybrid Meeting Format: The Planning Commission will hold this meeting both in person at City Hall and through Zoom 
video. The public is invited to watch the meeting in person at City Hall, online through the City of Milwaukie YouTube 
page (https://www.youtube.com/channel/UCRFbfqe3OnDWLQKSB_m9cAw), or on Comcast Channel 30 within city 
limits. 

If you wish to provide comments, the city encourages written comments via email at planning@milwaukieoregon.gov. 
Written comments should be submitted before the Planning Commission meeting begins to ensure that they can be 
provided to the Planning Commissioners ahead of time. To speak during the meeting, visit the meeting webpage 
(https://www.milwaukieoregon.gov/bc-pc/planning-commission-53) and follow the Zoom webinar login instructions. 

1.0 Call to Order – Procedural Matters — 6:30 PM 

1.1 Native Lands Acknowledgment 

2.0 Planning Commission Minutes – Motion Needed 

2.1      December 10, 2024  

3.0 Information Items 

4.0 Audience Participation — This is an opportunity for the public to comment on any item not on the agenda 

5.0 Hearing Items 
5.1 ZA-2024-003 

Summary: Type V Review; Title 18 code amendments (floodplain) 

Staff: Senior Planner Brett Kelver 

6.0 Community Involvement Advisory Committee (CIAC) 

7.0 Planning Department Other Business/Updates 

8.0 Forecast for Future Meetings 

January 28, 2025 1. Hearing Items :  HR-2024-002 (Continuation)
 ZA-2024-002 (SB1537 Code Amendments) 

February 11, 2025 1. Hearing Item :  None
2. Work Session Item : Transportation System Plan Update

Revised Packet: Exhibits 1-1A added January 14th, 2025

https://www.youtube.com/channel/UCRFbfqe3OnDWLQKSB_m9cAw
mailto:planning@milwaukieoregon.gov
https://www.milwaukieoregon.gov/bc-pc/planning-commission-53
JohnsonP
Highlight



Milwaukie Planning Commission Statement 
The Planning Commission serves as an advisory body to, and a resource for, the City Council in land use matters. In this 
capacity, the mission of the Planning Commission is to articulate the Community’s values and commitment to socially and 
environmentally responsible uses of its resources as reflected in the Comprehensive Plan. 
 
1. PROCEDURAL MATTERS.  If you wish to register to provide spoken comment at this meeting or for background information 

on agenda items please send an email to planning@milwaukieoregon.gov.  
2. PLANNING COMMISSION and CITY COUNCIL MINUTES.  City Council and Planning Commission minutes can be found on 

the City website at www.milwaukieoregon.gov/meetings.   
3. FORECAST FOR FUTURE MEETINGS.  These items are tentatively scheduled but may be rescheduled prior to the meeting 

date.  Please contact staff with any questions you may have. 
4. TIME LIMIT POLICY.  The Commission intends to end each meeting by 10:00pm.  The Planning Commission will pause 

discussion of agenda items at 9:45pm to discuss whether to continue an agenda item to a future date or finish the item. 

Public Hearing Procedure 
Those who wish to testify should attend the Zoom meeting posted on the city website, state their name and city of residence 
for the record, and remain available until the Chairperson has asked if there are any questions from the Commissioners. 
Speakers are asked to submit their contact information to staff via email so they may establish standing. 

1. STAFF REPORT.  Each hearing starts with a brief review of the staff report by staff.  The report lists the criteria for the land use      
action being considered, as well as a recommended decision with reasons for that recommendation. 

2. CORRESPONDENCE.  Staff will report any verbal or written correspondence that has been received since the Commission 
was presented with its meeting packet. 

3. APPLICANT’S PRESENTATION.  
4. PUBLIC TESTIMONY. Comments or questions from interested persons and testimony from those in support or opposition of 

the application. 
5. QUESTIONS FROM COMMISSIONERS.  The commission will have the opportunity to ask for clarification from staff, the 

applicant, or those who have already testified. 
6. REBUTTAL TESTIMONY FROM APPLICANT.  After all public testimony, the commission will take rebuttal testimony from the 

applicant. 
7. CLOSING OF PUBLIC HEARING.  The Chairperson will close the public portion of the hearing.  The Commission will then enter 

into deliberation.  From this point in the hearing the Commission will not receive any additional testimony from the 
audience but may ask questions of anyone who has testified. 

8. COMMISSION DISCUSSION AND ACTION.  It is the Commission’s intention to make a decision this evening on each issue on 
the agenda.  Planning Commission decisions may be appealed to the City Council. If you wish to appeal a decision, 
please contact the Planning Department for information on the procedures and fees involved. 

9. MEETING CONTINUANCE.  Prior to the close of the first public hearing, any person may request an opportunity to present 
additional information at another time. If there is such a request, the Planning Commission will either continue the public 
hearing to a date certain or leave the record open for at least seven days for additional written evidence, argument, or 
testimony. The Planning Commission may ask the applicant to consider granting an extension of the 120-day time period 
for making a decision if a delay in making a decision could impact the ability of the City to take final action on the 
application, including resolution of all local appeals.   

Meeting Accessibility Services and Americans with Disabilities Act (ADA) Notice 
The city is committed to providing equal access to public meetings. To request listening and mobility assistance services 
contact the Office of the City Recorder at least 48 hours before the meeting by email at ocr@milwaukieoregon.gov or phone 
at 503-786-7502. To request Spanish language translation services email espanol@milwaukieoregon.gov at least 48 hours 
before the meeting. Staff will do their best to respond in a timely manner and to accommodate requests. Most Council 
meetings are broadcast live on the city’s YouTube channel and Comcast Channel 30 in city limits. 

Servicios de Accesibilidad para Reuniones y Aviso de la Ley de Estadounidenses con Discapacidades (ADA) 
La ciudad se compromete a proporcionar igualdad de acceso para reuniones públicas. Para solicitar servicios de asistencia 
auditiva y de movilidad, favor de comunicarse a la Oficina del Registro de la Ciudad con un mínimo de 48 horas antes de la 
reunión por correo electrónico a ocr@milwaukieoregon.gov o llame al 503-786-7502. Para solicitar servicios de traducción al 
español, envíe un correo electrónico a espanol@milwaukieoregon.gov al menos 48 horas antes de la reunión. El personal hará 
todo lo posible para responder de manera oportuna y atender las solicitudes. La mayoría de las reuniones del Consejo de la 
Ciudad se transmiten en vivo en el canal de YouTube de la ciudad y el Canal 30 de Comcast dentro de los límites de la ciudad. 

Milwaukie Planning Commission: 
Jacob Sherman, Chair 
Joseph Edge, Vice Chair 
Ernestina Fuenmayor 
Leesa Gratreak 
Max Penneck 

Planning Department Staff: 
Laura Weigel, Planning Manager 
Brett Kelver, Senior Planner 
Vera Kolias, Senior Planner 
Ryan Dyar, Associate Planner 
Adam Heroux, Associate Planner 
Petra Johnson, Administrative Specialist II 

 

mailto:planning@milwaukieoregon.gov
http://www.milwaukieoregon.gov/meetings


 

PLANNING COMMISSION MINUTES 
City Hall Council Chambers 
10501 SE Main Street 
www.milwaukieoregon.gov 

December 10, 2024 

 
Present: Jacob Sherman, Chair 

Joseph Edge, Vice Chair 
Leesa Gratreak 
Tina Fuenmayor 
Max Penneck 

Staff: 
 

Ryan Dyar, Associate Planner 
Justin Gericke, City Attorney  
Vera Kolias, Senior Planner 
Laura Weigel, Planning Manager 

      
Absent:    

 

  

 
 
(00:10:06) 
1.0 Call to Order — Procedural Matters* 
Chair Sherman called the meeting to order at 6:30 p.m., read the conduct of meeting 
format into the record, and Native Lands Acknowledgment. 
 
Note: The information presented constitutes summarized minutes only. The meeting 
video is available by clicking the Video link at 
http://www.milwaukieoregon.gov/meetings. 
  
(00:17:26) 
2.0 Planning Commission Minutes  
The September 10, 2024 & October 8, 2024, minutes were approved as presented. 
 
(00:18:19) 
3.0 Information Items  
Planning Manager, Laura Weigel reminded the public that the winter solstice event is 
coming up and provided an update on the Transportation System Plan open house. 
Weigel confirmed that the annual joint meeting with City Council will be held the 
following Tuesday.  
 
(00:21:19) 
4.0 Audience Participation  
No information was presented for this portion of the meeting. 
  
(00:21:51) 
5.0 Community Involvement Advisory Committee (CIAC)  
No information was presented for this portion of the meeting. 
  
 

http://www.milwaukieoregon.gov/
http://www.milwaukieoregon.gov/meetings
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(00:43:18) 
6.0 Hearing Items 

 
(00:43:22) 
6.1 HR-2024-002 - 1620 SE Waverly Dr. 
Assistant Planner, Ryan Dyar, announced the applicable sections of the Milwaukie 
Municipal Code (MMC): MMC 19.301, MMC 19.403, MMC 19.1006. Dyar presented the 
staff report via a power point presentation. Both are included in the meeting packet.  
 
Chair Sherman asked to review the consultant’s recommendation regarding the east 
wing of the structure. Troy Fowler, with Fowler home design, testified in favor of updating 
the proposed revisions per the consultant’s recommendations. Commissioner Gratreak 
asked clarifying design questions. Weigel confirmed the deadlines for submitting the 
revision and the continuation of the public hearing. Vice Chair Edge moved to 
continue the hearing January 28th, 2025, Gratreak seconded the motion, the motion 
passed unanimously.  
 
(01:20:06) 
6.2 HR-2024-003 – 9712 SE Cambridge Ln.  
Senior Planner, Vera Kolias, announced the applicable sections of the Milwaukie 
Municipal Code (MMC): MMC 19.301, MMC 19.403, MMC 19.1006. Kolias presented the 
staff report via a power point presentation. Both are included in the meeting packet.  
 
The applicant, Hilary Sundeleaf Mackenzie, gave a brief history on the original 
architecture of the home and testified in favor of the application, detailing how the 
proposed design complies with the approval criteria for alteration of a historic structure, 
as well as responding to the review comments submitted by the city’s architectural 
consultant. Commissioner Fuenmayor appreciated the applicants’ work to arrive at the 
final design. Fuenmayor commented on the age of the city’s historic resource inventory 
and the design of the dormer from the NW garden view. Gratreak appreciated the 
background and the intent of the design; Gratreak also commented on the dormer. 
Chair Sherman asked if anything would be destroyed/eliminated. Sundeleaf Mackenzie 
replied subjectively, stating that the home had already been remodeled.  
 
Chair Sherman closed the public testimony.  
 
Commission Discussion:  
Vice Chair Edge discussed the approval criteria regarding historic homes. Gratreak 
spoke in favor of approving the application. The commission discussed the evolution of 
the project, the purpose of the historic preservation code, and reviewed the amended 
findings of approval. The motion was approved 4-0 by a roll call vote, Chair Sherman, 
Edge, Fuenmayor, and Gratreak voted ‘aye’, Commissioner Max Penneck abstained.  
 
(03:16:18) 
7.0 Planning Department/Planning Commission Other Business/Updates 
No information was presented for this portion of the meeting. 
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Page 3 
 
 
 
(03:16:53) 
8.0  Forecast for Future Meetings 
 

January 14, 2025,  Hearing Item:      NFIP-ESA Integration (floodplain) 
 
January 28, 2025,  Hearing Item:      SB1537 Code Amendments 
 
 

Meeting adjourned at approximately 9:45 p.m.  
 

Respectfully submitted, 
 
Petra Johnson, Administrative Specialist II 



 

To: Planning Commission 

Through: Laura Weigel, Planning Manager 

From: Brett Kelver, Senior Planner 

Date: January 7, 2025, for January 14, 2025, Regular Session 

Subject: Title 18 code amendments (File #ZA-2024-003) 
 

ACTION REQUESTED 
Make a recommendation that City Council approve the proposed amendments to Milwaukie 
Municipal Code (MMC) Title 18 (Flood Hazard Regulations). The proposed changes would 
establish standards for “no net loss” of key floodplain functions when certain activities are 
proposed within the regulatory floodplain.  

BACKGROUND INFORMATION 
The Federal Emergency Management Agency (FEMA) oversees the National Flood Insurance 
Program (NFIP), established by Congress in 1968 to enable property owners to purchase 
insurance as protection against flood losses. In exchange, participating communities are 
required to maintain state and local floodplain management regulations that reduce future 
flood damage. The regulations provide construction methods and details that must be followed 
when constructing within the flood management areas, and they control the alteration of the 
floodplain so as not to increase flood damage. Because the City participates in the NFIP, 
property owners within the city limits are eligible to purchase federally subsidized flood 
insurance policies instead of being forced to work exclusively with the private sector, where 
flood insurance is prohibitively expensive if available at all. 

As a federal agency, FEMA must consider whether NFIP activities affect threatened or 
endangered species protected by the Endangered Species Act (ESA). In 2009, a lawsuit was 
brought against FEMA for its failure to consult with the US Fish and Wildlife Service and the 
National Marine Fisheries Service (NMFS) on the impacts of implementing the NFIP in Oregon. 
Following the resulting settlement in 2010, FEMA began a consultation with NMFS to conduct a 
biological assessment of the NFIP’s impacts on ESA-listed species in Oregon.  

In 2016, NMFS issued a Biological Opinion (BiOp) concluding that the current implementation 
of the NFIP in Oregon was likely to jeopardize the continued existence of 16 threatened or 
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Planning Commission Staff Report Page 2 of 5 
Recommendation hearing for File #ZA-2024-003—Title 18 amendments January 14, 2025 

endangered anadromous fish species1 and the Southern Resident Killer Whale. Unless adjusted, 
the NFIP was likely to result in the destruction or “adverse modification” of critical habitat for 
the listed fish species. The BiOp proposed alternative approaches to NFIP performance 
standards to avoid continued jeopardy and adverse modification.  

FEMA coordinated with the Oregon Department of Land Conservation and Development 
(DLCD) and other partners to create a draft implementation plan for Oregon to integrate the 
NFIP and ESA (released in October 2021). The implementation plan includes a variety of 
proposed changes that FEMA must make, including information provided to communities, 
mapping products, and reporting requirements for NFIP communities. (See more information on 
FEMA's website for this project.) To evaluate the various changes proposed in the draft 
implementation plan, FEMA is preparing an Environmental Impact Statement (EIS) as required 
by federal law. Once the EIS is complete, the implementation plan for NFIP-ESA integration 
will be finalized and local communities will be required to take steps to come into full 
compliance (anticipated by 2027).  

In the interim, however, the ESA is still the law of the land. The BiOp directed FEMA to require 
that NFIP communities immediately implement measures that collectively meet a standard of 
“no net loss” for key floodplain habitat features and functions essential to the survival of ESA-
listed species—flood storage, water quality, and vegetation. The no net loss principle is 
demonstrated where a development action that might otherwise result in negative impacts to 
one or more of the floodplain functions instead avoids or mitigates those impacts in a way that 
completely offsets them. While Milwaukie’s municipal code already includes a few provisions 
that implement a “no net loss” standard (such as requiring a balance of “cut and fill” to 
maintain flood storage capacity), those restrictions are not as far reaching as what is required by 
the ESA and BiOp.  

FEMA provided NFIP communities with three options for immediate action: 

1. Prohibition – Prohibit all new development within the regulatory floodplain.

2. Model Ordinance – Adopt a model ordinance developed to incorporate the “no net loss”
principle into existing flood hazard regulations.

3. Permit-by-Permit Assessment – Require applicants for development in the floodplain to
conduct a habitat assessment documenting that the project will achieve no net loss.

Communities were required to notify FEMA by December 1, 2024, about which option they 
would pursue. On November 19, staff briefed City Council in a work session and 
recommended Option 2 (model ordinance). Council agreed, and staff is moving as quickly as 
possible to integrate the model language provided by FEMA into the existing provisions of Title 
18. If the Planning Commission recommends approval of the proposed amendments on January
14, staff will bring the amendments to Council on February 4 for adoption.

1 Fish species that migrate up rivers from the sea to spawn, like the salmon. 
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KEY ELEMENTS OF THE MODEL ORDINANCE 
The model ordinance provided by FEMA is an updated version of the code language upon 
which Title 18 is based. FEMA highlighted the new language to be incorporated, and Planning 
staff have identified the parts of Title 18 that need to be revised or expanded to establish the 
new “no net loss” standards. See Attachment 1 for the strikeout/underline version of the 
proposed amendments. (Attachment 2 is a clean version.) 

FEMA has indicated that adoption of the model ordinance will meet the requirements of the 
BiOp. Staff’s assessment is that the model ordinance language is not sufficiently clear and 
objective for effective implementation, especially for housing development. The language 
provided in Attachments 1 and 2 includes modifications necessary to make the model 
ordinance more functionally clear and objective as needed. 

The primary proposed additions to Title 18 are new standards that implement the “no net loss” 
principle by identifying representatives or proxies for the three key floodplain functions 
identified in the BiOp: 

• Flood storage = Undeveloped space and fish access
• Water quality = Pervious surface
• Vegetation = Trees

In addition, the new rules identify a riparian buffer zone (RBZ) as the area of primary focus. 
The RBZ extends 170 ft horizontally from the ordinary high water mark (OHWM) of a river, 
creek, or stream. The “RBZ-fringe” consists of everything beyond the RBZ and floodway but 
still within the regulatory floodplain. The mitigation requirements for no net loss are more 
stringent within the RBZ than within the RBZ-fringe  

The mechanisms for addressing each proxy are described below. 

Flood storage—Undeveloped space and fish access 
The requirement to maintain the existing flood storage capacity (i.e., to “balance cut and fill”) 
has long been a part of Title 18. A proposed development must ensure that the volume of flood 
storage capacity on a site (which the model ordinance characterizes as “undeveloped space” 
within the floodplain) is not reduced. However, in acknowledgment of the importance of flood 
storage capacity for the survival of the ESA-listed fish species, the new standards raise the bar 
by requiring (1) that any prospective net reduction in flood storage be mitigated at a 2:1 ratio 
within the RBZ (or 1:1.5 in the RBZ-fringe) instead of simply 1:1 and (2) that the new 
undeveloped space allow for fish access and egress.  

As per the model ordinance provided by FEMA, the mitigation area must be hydrologically 
connected to the flooding waterbody and must be designed so as not to increase the water 
velocity in flood events. These requirements will require some degree of technical assessment, 
so staff is working to identify procedures that will clarify the implementation of the new rules. 

Water quality—Pervious surface 
Impervious surfaces such as rooftops and concrete or asphalt driveways and walkways are 
anathema to water quality, as they can increase the amount and rate of surface water runoff and 
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lead to the erosion of stream banks, degradation of habitat, and increased sediment loads in 
streams. As noted in the new proposed definition of this term, impervious surfaces can 
accumulate large amounts of pollutants that are then flushed into local water bodies during 
storms and can also interfere with recharge of groundwater and the base flows to water bodies. 

The proposed amendments include a new requirement to balance any proposed increase in 
impervious surface with an equal amount of new pervious surface within the floodplain. Where 
it is not possible or practicable to avoid a net increase in impervious surface, the new rules 
allow for the use of green infrastructure and low-impact development methods (such as 
raingardens, swales, and vegetated roofs) for effective infiltration of stormwater. As with the 
proposed new requirements for fish access/egress, the model ordinance language regarding the 
use of green infrastructure and low-impact development requires some technical assessment. 
Staff will work to clarify an applicant’s options through the implementation of the new rules. 

Vegetation—Trees 
Riparian vegetation is important in providing shade, bank stabilization, and habitat, all of 
which improve conditions for listed fish species. Where development involves the removal of 
trees within the floodplain, the new rules require an escalating ratio of replanting based on tree 
diameter at breast height (DBH). Within the RBZ, for trees between 6-in and 20-in DBH, the 
replanting ratio is 3:1. It goes to 5:1 for trees larger than 20-in to 39-in DBH and to 6:1 for trees 
larger than 39-in DBH. Within the RBZ-fringe, the replanting ratios drop to 2:1, 4:1, and 5:1, 
respectively. 

This new requirement is straightforward, though there may be cases where a site does not 
provide adequate space or conditions for replanting at such high ratios. As for mitigation of all 
three proxies, the proposed amendments include an allowance for off-site mitigation, either 
within the same reach of the flooding waterbody or a different reach but same watershed. The 
various local watershed councils may be able to help coordinate off-site tree planting if the 
required ratios cannot be achieved on site. 

Additional note—Beneficial gain standard 
An easy-to-miss provision near the end of the model ordinance establishes a “beneficial gain 
standard” for development involving certain kinds of uses. Title 18 defines “functionally 
dependent uses” as those that cannot happen without being close to the water, namely docking 
facilities, port facilities necessary for the loading and unloading of cargo or passengers, and ship 
building and ship repair facilities—it does not include long-term storage or related 
manufacturing facilities. Development within the floodplain that involves functionally 
dependent uses must meet only the new no net loss standards, though most activity in 
Milwaukie does not fall into this category.  

Development involving all other uses, including residential, commercial, manufacturing, 
warehousing, etc., must meet a new “beneficial gain” standard in addition to the no net loss 
rules. The beneficial gain standard requires that an area equivalent to 5% of the total project 
area within the RBZ be planted with native herbaceous, shrub, and tree vegetation within the 
same reach of the waterbody in question as the project area. The standard options for off-site 
mitigation for the no net loss standards are also available for the beneficial gain standard, so the 
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local watershed councils may be able to help identify off-site opportunities when there is on-site 
mitigation is not possible or practicable. 

SUMMARY 
As noted above, the final implementation plan for NFIP-ESA integration is expected to be 
complete by 2027. At that point, local communities will be required to take steps to come into 
full compliance. The current expectation is that measures for full compliance will be similar to 
those that communities are being required to implement now, though it is possible that 
additional revisions will be necessary at that time. 

Staff recommendation: Recommend that Council adopt the proposed amendments.  

ATTACHMENTS 
Attachments are provided as indicated by the checked boxes. All material is available for 
viewing upon request. 
 E-Packet 
1. Proposed amendments to Title 18 (strikeout/underline version)  
2. Proposed amendments to Title 18 (clean version)  
Key: 
E-Packet = meeting packet materials available one week before the meeting, posted online at https://www.milwaukieoregon.gov/bc-
pc/planning-commission-53. 
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Flood Hazard Regulations Strikeout Version (January 2025 draft) 1 of 26 

TITLE 18 FLOOD HAZARD REGULATIONS 

18.04 PURPOSE AND METHODS 

18.04.010 Statement of Purpose  
The flood hazard areas within the City of Milwaukie preserve the natural and beneficial values 
served by floodplains but are subject to periodic inundation, which may result in loss of life and 
property, health and safety hazards, disruption of commerce and governmental services, 
extraordinary public expenditures for flood protection and relief, and impairment of the tax base; 
all of which adversely affect the public health, safety, and general welfare. These flood losses 
may be caused by the cumulative effect of obstructions in regulatory floodplains, which increase 
flood heights and velocities and, when inadequately anchored, cause damage in other areas. 
Uses that are inadequately floodproofed, elevated, or otherwise protected from flood damage 
also contribute to flood loss. 
It is the purpose of this title to promote public health, safety, and general welfare, and to 
minimize public and private losses due to flooding in flood hazard areas by provisions designed 
to:   

A. Protect human life and health;   
B. Minimize expenditure of public money for costly flood control projects;   
C. Minimize the need for rescue and relief efforts associated with flooding and generally 

undertaken at the expense of the general public;   
D. Minimize prolonged business interruptions;   
E. Minimize damage to public facilities and utilities such as water and gas mains; electric, 

telephone, and sewer lines; and streets and bridges located in the regulatory floodplain;   
F. Help maintain a stable tax base by providing for the sound use and development of flood 

hazard areas to minimize blight areas caused by flooding;   
G. Notify potential buyers that property is in a regulatory floodplain;   
H. Notify those who occupy regulatory floodplains that they assume responsibility for their 

actions;  
I. Maintain the natural and beneficial functions and values of floodplains, such as allowing 

for storage and conveyance of stream flows through existing and natural flood 
conveyance systems; and 

J. Participate in, promote, and maintain eligibility for flood insurance and disaster relief.   

18.04.020 Methods of Reducing Flood Losses   
In order to accomplish its purposes, this title includes methods and provisions for:   

A. Restricting or prohibiting development that is dangerous to health, safety, and property 
due to water or erosion hazards, or that result in damaging increases in erosion or in 
flood heights or velocities;   

B. Requiring that development vulnerable to floods, including facilities that serve those 
uses, be protected against flood damage at the time of initial construction;   

C. Controlling the alteration of natural floodplains, stream channels, and natural protective 
barriers, which help accommodate or channel flood waters;   

ATTACHMENT #1
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D. Controlling filling, grading, dredging, and other development that may increase flood 
damage;   

E. Preventing or regulating the construction of flood barriers that will unnaturally divert flood 
waters or may increase flood hazards in other areas.   

F. Employing a standard of “no net loss” of natural and beneficial floodplain functions. 

18.08 DEFINITIONS   
Unless specifically defined below, words or phrases used in this title will be interpreted to give 
them the meaning they have in common usage.   
“Ancillary features” or “ancillary structures” mean features of a development or structures that 
are not directly related to the primary purpose of the development. 
“Appeal” means a request for a review of the interpretation of any provision of this title or a 
request for a variance.   
“Area of February 1996 inundation” or “February 1996 flood” means the areas along the 
Willamette River and its backwaters of Johnson and Kellogg Creeks that were was flooded in 
February of 1996 to elevation 38 feet (ft) North American Vertical Datum (NAVD) of 1988 in 
February of 1996. These areas areThis area is shown on the Metro Water Quality and Flood 
Management Area Maps as well as on the Milwaukie Map.  
“Area of shallow flooding” means a designated Zone AO, AH, AR/AO, or AR/AH on a 
community’s Flood Insurance Rate Map with a one percent or greater annual chance of flooding 
to an average depth of one 1 to three 3 feet where a clearly defined channel does not exist, 
where the path of flooding is unpredictable, and where velocity flow may be evident. Shallow 
flooding is characterized by ponding (AH) or sheet flow (AO).   
“Area of special flood hazard” means the land in the floodplain within a community subject to a 
one percent or greater chance of flooding in any given year. It is shown on the Flood Insurance 
Rate Map as Zone A, AO, AH, A1-30, AE, A99, or AR. Also referred to as “Sspecial flood 
hazard area.” (SFHA) is synonymous in meaning and definition with the phrase “area of special 
flood hazard.”  
“Base flood” means the flood having a one percent chance of being equaled or exceeded in any 
given year.  
“Base flood elevation (BFE)” means the elevation to which floodwater is anticipated to rise 
during the base flood.   
“Basement” means any area of the building having its floor subgrade (below ground level) on all 
sides, including any sunken room or sunken portion of a room.   
“Building” means a structure with two or more outside rigid walls and a fully secured roof that is 
affixed to a permanent site. 
“Critical facility” means a facility for which even a slight chance of flooding might be too great. 
Critical facilities include, but are not limited to, schools; nursing homes; hospitals; police, fire 
and emergency response installations; and installations that produce, use, or store hazardous 
materials or hazardous waste.   
“Development” means any man-made change to improved or unimproved real estate including, 
but not limited to, buildings or other structures, mining, dredging, filling, grading, paving, 
excavation or drilling operations, or storage of equipment or materials.   

ATTACHMENT #1
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“Design flood elevation (DFE)” means the higher elevation of the following: 
1. The base flood elevation (BFE); or 
2. For properties that include an area of February 1996 inundation, the water surface 

elevation of the February 1996 flood event, interpolated as 2.4 feet above the nearest 
adjacent BFE.   

“Elevated building” means, for insurance purposes, a non-basement building that has its lowest 
elevated floor raised above ground level by foundation walls, shear walls, post, piers, pilings, or 
columns.   
“Fill” means the placement of any materials such as soil, gravel, crushed stone, or other 
materials that change the elevation of the floodplain. The placement of fill is considered 
“development.” 
“Fish accessible space” means the volumetric space available to an adult or juvenile individual 
of the identified 16 ESA-listed fish to access.  
“Fish egress-able space” means the volumetric space available to an adult or juvenile individual 
of the identified 16 ESA-listed fish to exit or leave from. 
“Flood” or “Flooding” means: 

1. A general and temporary condition of partial or complete inundation of normally dry land 
areas from: 
a. The overflow of inland or tidal waters. 
b. The unusual and rapid accumulation or runoff of surface waters from any source. 
c. Mudslides (i.e., mudflows) that are proximately caused by flooding as defined in 

paragraph 1-b of this definition and are akin to a river of liquid and flowing mud on 
the surfaces of normally dry land areas, as when earth is carried by a current of 
water and deposited along the path of the current. 

2. The collapse or subsidence of land along the shore of a lake or other body of water as a 
result of erosion or undermining caused by waves or currents of water exceeding 
anticipated cyclical levels or suddenly caused by an unusually high water level in a natural 
body of water, accompanied by a severe storm, or by an unanticipated force of nature, 
such as flash flood or an abnormal tidal surge, or by some similarly unusual and 
unforeseeable event that results in flooding as defined in paragraph 1-a of this definition.   

“Flood elevation study” means an examination, evaluation, and determination of flood hazards 
and, if appropriate, corresponding water surface elevations, or an examination, evaluation, and 
determination of mudslide (i.e., mudflow) and/or flood-related erosion hazards. Also referred to 
as “Flood Insurance Study.”  
“Flood insurance rate map (FIRM)” means the official map of a community, on which the 
Federal Insurance Administrator has delineated both the special flood hazard areas and the risk 
premium zones applicable to the community. A FIRM that has been made available digitally is 
called a digital flood insurance rate map (DFIRM).   
“Flood insurance study (FIS)”: See “Flood elevation study.”   
“Flood protection elevation (FPE)” means the elevation 1 foot above the Design Flood Elevation 
(DFE). 
“Floodplain or flood-prone area” means land area susceptible to being inundated by water from 
any source.   
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“Floodplain administrator” means the community official designated by title to administer and 
enforce the floodplain management regulations.   
“Floodplain management” means the operation of an overall program of corrective and 
preventive measures for reducing flood damage, including but not limited to emergency 
preparedness plans, flood control works, and floodplain management regulations.   
“Floodplain management regulations” means zoning ordinances, subdivision regulations, 
building codes, health regulations, special purpose ordinances (such as floodplain ordinance, 
grading ordinance, and erosion control ordinance) and other application of police power. The 
term describes any state or local regulation in any combination, that provides standards for the 
purpose of flood damage prevention and reduction.   
“Floodplain storage capacity” means the volume of floodwater that an area of floodplain can 
hold during the one-percent annual chance flood (i.e., during the base flood). 
“Floodway” or “regulatory floodway” means the channel of a river or other watercourse and the 
adjacent land areas that must be reserved in order to discharge the base flood without 
cumulatively increasing the water surface elevation more than a designated height. Also 
referred to as “Regulatory floodway.”   
“Footprint” means the existing measurements of a structure related to key floodplain functions 
and their proxies. Related to floodplain storage, the footprint refers to the volumetric amount of 
developed space measured from the existing ground level to the BFE. Related to water quality, 
the footprint refers to the area of impervious surface that the structure creates. 
“Functionally dependent use” means a use that cannot perform its intended purpose unless it is 
located or carried out in close proximity to water. The term includes only docking facilities, port 
facilities that are necessary for the loading and unloading of cargo or passengers, and ship 
building and ship repair facilities, and does not include long term storage or related 
manufacturing facilities.   
“Green infrastructure” means the use of natural or human-made hydrologic features to manage 
water and provide environmental and community benefits. Green infrastructure uses 
management approaches and technologies that use, enhance, and/or mimic the natural 
hydrologic cycle processes of infiltration, evapotranspiration, and reuse. At a large scale, it is an 
interconnected network of green space that conserves natural systems and provides assorted 
benefits to human populations. At a local scale, it manages stormwater by infiltrating it into the 
ground where it is generated using vegetation or porous surfaces, or by capturing it for later 
reuse. Green infrastructure practices can be used to achieve no net loss of pervious surface by 
creating infiltration of stormwater in an amount equal to or greater than the infiltration lost by the 
placement of new impervious surface. Low impact development is a subset of green 
infrastructure. 
“Habitat restoration activity” means an activity with the sole purpose of restoring habitat that has 
only temporary impacts and long-term benefits to habitat. Such a project does not include 
ancillary structures (such as a storage shed for maintenance equipment), must demonstrate that 
no rise in the DFE would occur as a result of the project and obtain a CLOMR and LOMR 
accordingly, and must obtain any other required permits (e.g., Clean Water Act (CWA) Section 
404 permit).  
“Hazard tree” means a standing dead, dying, or diseased tree or one with a structural defect 
that makes it likely to fail in whole or in part and that presents a potential hazard, whether to a 
structure or as otherwise defined by the community. 
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“Hazardous material” means hazardous materials as defined by the Oregon Department of 
Environmental Quality, including any of the following: 

1. Hazardous waste as defined in Oregon Revised Statutes (ORS) 466.005; 
2. Radioactive waste as defined in ORS 469.300, radioactive material identified by the 

Energy Facility Siting Council under ORS 469.605, and radioactive substances defined in 
ORS 453.005 

3. Communicable disease agents as regulated by the Health Division under ORS Chapter 
431 and ORS 433.010 to 433.045 and 433.106 to 433.990; 

4. Hazardous substances designated by the United States Environmental Protection Agency 
(EPA) under section 311 of the Federal Water Pollution Control Act, P.L. 92-500, as 
amended; 

5. Substances listed by the United States EPA in section 40 of the Code of Federal 
Regulations, Part 302 – Table 302.4 (list of Hazardous Substances and Reportable 
Quantities) and amendments; 

6. Material regulated as a Chemical Agent under ORS 465.550; 
7. Material used as a weapon of mass destruction or biological weapon; 
8. Pesticide residue; 
9. Dry cleaning solvent as defined by ORS 465.200(9).   

“Highest adjacent grade” means the highest natural elevation of the ground surface prior to 
construction next to the proposed walls of a structure.   
“Historic structure” means any structure that is:   

1. Listed individually in the National Register of Historic Places (a listing maintained by the 
Department of Interior) or preliminarily determined by the Secretary of the Interior as 
meeting the requirements for individual listing on the National Register;   

2. Certified or preliminarily determined by the Secretary of the Interior as contributing to the 
historical significance of a registered historic district or a district preliminarily determined 
by the Secretary to qualify as a registered historic district;   

3. Individually listed on a state inventory of historic places in states with historic preservation 
programs that have been approved by the Secretary of Interior; or   

4. Individually listed on a local inventory of historic places in communities with historic 
preservation programs that have been certified either:   

a. By an approved state program as determined by the Secretary of the Interior; or 
b. Directly by the Secretary of the Interior in states without approved programs.   

“Hydraulically equivalent elevation” means a location (e.g., a site where no net loss standards 
are implemented) that is approximately equivalent to another (e.g., the impacted site) relative to 
the same 100-year water surface elevation contour or BFE. This may be estimated based on a 
point that is along the same approximate line perpendicular to the direction of flow.  
“Hydrologically connected” means the interconnection of groundwater and surface water such 
that they constitute one water supply and use of either results in an impact to both. 
“Impervious surface” means a surface that cannot be penetrated by water and thereby prevents 
the infiltration of rain and snowmelt into the soil and/or gravel below, increasing the amount and 
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rate of surface water runoff and leading to erosion of stream banks, degradation of habitat, and 
increased sediment loads in streams. Such surfaces can accumulate large amounts of 
pollutants that are then flushed into local water bodies during storms and can also interfere with 
recharge of groundwater and the base flows to water bodies.  
“Low impact development (LID)” means an approach to land development (or redevelopment) 
that works with nature to manage stormwater as close to its source as possible. LID is a subset 
of green infrastructure and employs principles such as preserving and recreating natural 
landscape features and minimizing effective imperviousness to create functional and appealing 
site drainage that treats stormwater as a resource rather than a waste product. LID refers to 
designing and implementing practices that can be employed at the site level to control 
stormwater and help replicate the predevelopment hydrology of the site. LID helps achieve no 
net loss of pervious surface by infiltrating stormwater in an amount equal to or greater than the 
infiltration lost by the placement of new impervious surface. 
“Lowest floor” means the lowest floor of the lowest enclosed area (including basement). An 
unfinished or flood resistant enclosure, usable solely for parking of vehicles, building access, or 
storage, in an area other than a basement area, is not considered a building’s lowest floor, 
provided that the enclosure is not built so as to render the structure in violation of the applicable 
non-elevation design requirements of this title.   
“Manufactured dwelling” means a structure, transportable in one or more sections, which is 
intended for use as a dwelling, built on a permanent chassis, and designed for use with or 
without a permanent foundation when attached to the required utilities. The term "manufactured 
dwelling" does not include recreational vehicles and is synonymous with “manufactured home” 
and “mobile home.”   
“Manufactured dwelling park or subdivision” means a parcel (or contiguous parcels) of land 
divided into two or more manufactured dwelling lots for rent or sale.   
“Mean higher-high water (MHHW)” means the average of the higher-high water height of each 
tidal day observed over the National Tidal Datum Epoch. 
“Mean sea level” means, for purposes of the National Flood Insurance Program, the National 
Geodetic Vertical Datum (NGVD) of 1929 or other datum, to which base flood elevations shown 
on a community's Flood Insurance Rate Map are referenced.   
“New construction” means, for floodplain management purposes, structures for which the start 
of construction commenced on or after the effective date of a floodplain management regulation 
adopted by City of Milwaukie and includes any subsequent improvements to these structures.   
“No net loss” means a standard where adverse impacts must be avoided or offset through 
adherence to certain requirements so that there is no net change in the function from the 
existing condition when a development application is submitted to the state, tribal, or local 
jurisdiction. For purposes of this title, the floodplain functions of floodplain storage, water quality, 
and vegetation must be maintained.  
“Offsite mitigation” means mitigation occurring outside of the project area.  
“Onsite mitigation” means mitigation occurring within the project area. 
“Ordinary high water mark (OHWM)” means the line on the shore established by the fluctuations 
of water and indicated by physical characteristics such as a clear, natural line impressed on the 
bank; shelving; changes in the character of soil; destruction of terrestrial vegetation; the 
presence of litter and debris; or other appropriate means that consider the characteristics of the 
surrounding areas.  
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“Pervious surface” means a surface that allows rain and snowmelt to infiltrate into the soil and/or 
gravel below. Pervious surface may also be referred to as “permeable surface.” 
“Qualified professional” means an appropriate subject matter expert that is defined by the City.  
“Reach” means a section of a stream or river along which similar hydrologic conditions exist, 
such as discharge, depth, area, and slope. It can also be the length of a stream or river (with 
varying conditions) between major tributaries or two stream gages, or a length of river for which 
the characteristics are well described by readings at a single stream gage. 
“Recreational vehicle” means a vehicle that is:   

1. Built on a single chassis;   
2. 400 square feet (sq ft) or less when measured at the largest horizontal projection;   
3. Designed to be self-propelled or permanently towable by a light-duty truck; and   
4. Designed primarily not for use as a permanent dwelling but as temporary living quarters 

for recreational, camping, travel, or seasonal use.   
“Regulatory floodplain” is also referred to as “regulatory flood hazard area” and means 
floodplain mapped as either: 

1. The land area inundated by the base flood on the Flood Insurance Rate Map (FIRM), or 
2. The land area inundated by the February 1996 flood on the Metro Water Quality and Flood 

Management Area maps.   
“Regulatory flood hazard area”: See “Regulatory floodplain.”   
"Regulatory floodway”: See “floodway.” 
“Riparian” means of, adjacent to, or living on the bank of a river, lake, pond, or other water body.  
“Riparian buffer zone (RBZ)” means a designated area of protection of key floodplain functions. 
The outer boundary of the RBZ is measured from the ordinary high water mark (OHWM) of a 
fresh waterbody (lake; pond; ephemeral, intermittent, or perennial stream) or MHHW line of a 
marine shoreline or tidally influenced river reach to 170 feet horizontally on each side of the 
stream or 170 feet inland from the MHHW line. The RBZ includes the area between these outer 
boundaries on each side of the stream, including the stream channel. Where the RBZ is larger 
than the special flood hazard area, the no net loss standards shall only apply to the area within 
the special flood hazard area.  
“Riparian buffer zone fringe (RBZ-fringe)” means the area outside of the RBZ and floodway but 
still within the regulatory floodplain. 
“Silviculture” means the art and science of controlling the establishment, growth, composition, 
health, and quality of forests and woodlands. 
“Special flood hazard area (SFHA)”: See “Area of special flood hazard.”   
“Start of construction” includes substantial improvement and means the date the building permit 
was issued, provided the actual start of construction, repair, reconstruction, rehabilitation, 
addition, placement, or other improvement was within 180 days from the date of the permit. The 
actual start means either the first placement of permanent construction of a structure on a site, 
such as the pouring of slab or footings, the installation of piles, the construction of columns, or 
any work beyond the stage of excavation; or the placement of a manufactured dwelling on a 
foundation. Permanent construction does not include land preparation, such as clearing, 
grading, and filling; nor does it include the installation of streets and/or walkways; nor does it 
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include excavation for a basement, footings, piers, or foundations or the erection of temporary 
forms; nor does it include the installation on the property of accessory buildings, such as 
garages or sheds not occupied as dwelling units or not part of the main structure. For a 
substantial improvement, the actual start of construction means the first alteration of any wall, 
ceiling, floor, or other structural part of a building, whether or not that alteration affects the 
external dimensions of the building.   
“Structure” means, for floodplain management purposes, a walled and roofed building, including 
a gas or liquid storage tank, that is principally above ground, as well as a manufactured 
dwelling.   
“Substantial damage” means damage of any origin sustained by a structure whereby the cost of 
restoring the structure to its before damaged condition would equal or exceed 50 percent of the 
market value of the structure before the damage occurred.   
“Substantial improvement” means any reconstruction, rehabilitation, addition, or other 
improvements of a structure, the cost of which equals or exceeds 50 percent of the market 
value of the structure before the "start of construction" of the improvements. This term includes 
structures that have incurred substantial damage, regardless of the actual repair work 
performed. The term does not, however, include either:   

1. Any project for improvement of a structure to correct existing violations of state or local 
health, sanitary, or safety code specifications that have been identified by the local code 
enforcement official and that are the minimum necessary to assure safe living conditions; 
or   

2. Any alteration of an historic structure, provided that the alteration will not preclude the 
structure's continued designation as an historic structure.   

“Undeveloped space” means the volume of flood storage capacity and fish-accessible/egress-
able habitat within the regulatory floodplain from the existing ground to the BFE that has not 
been reduced due to activity that meets FEMA’s definition of development. Examples of 
development that impede undeveloped space include, but are not limited to, the addition of fill, 
structures, concrete structures (vaults or tanks), pilings, levees and dikes, or any other 
development that reduces flood storage volume and fish accessible/egress-able habitat. 
“Variance” means a grant of relief by the City from the terms of a floodplain management 
regulation.   
“Violation” means the failure of a structure or other development to be fully compliant with the 
City’s floodplain management regulations. A structure or other development without the 
elevation certificate, other certifications, or other evidence of compliance required in this title is 
presumed to be in violation until that documentation is provided.   
“Watercourse” means an artificial or natural stream, swale, creek, river, ditch, canal, or other 
open channel that serves to convey water, whether intermittently, perennially, or continuously.   

18.12 GENERAL PROVISIONS   

18.12.010 Applicability   
This title applies to all regulatory floodplains and floodways within the jurisdiction of the City of 
Milwaukie. 
Provisions of this title are to be administered concurrently with those of Title 19, the Zoning 
Ordinance of the City. 
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18.12.020 Basis for Establishing the Regulatory Floodplain 
A. The special flood hazard areas identified by the Federal Insurance Administrator in a 

scientific and engineering report entitled “The FIS for Clackamas County, Oregon and 
Incorporated Areas,” dated January 18, 2019, with accompanying FIRMs 4100C0009D, 
4100C0017D, 4100C0028D, and 4100C0036D are incorporated by reference to be a 
part of this title. The FIS and FIRM panels are on file with the City’s Community 
Development Department. 

B. The February 1996 flood inundation area identified by the Metro Water Quality and 
Flood Management Area maps are incorporated by reference to be a part of this title. 
The Metro Water Quality and Flood Management Area maps are on file with the City’s 
Community Development.   

18.12.030 Coordination with State of Oregon Specialty Codes   
Pursuant to the requirement established in ORS 455 that the City administers and enforces the 
State of Oregon Specialty Codes, the City acknowledges that the Oregon Specialty Codes 
contain certain provisions that apply to the design and construction of buildings and structures 
located in a regulatory floodplain. This title is intended to be administered and enforced in 
conjunction with the Oregon Specialty Codes.   

18.12.040 Compliance and Penalties for Noncompliance   
A. Compliance 

All development within a regulatory floodplain is subject to the terms of this title and 
required to comply with its provisions and all other applicable regulations. 

B. Penalties for Noncompliance 
No structure or land will be constructed, located, extended, converted, or altered without 
full compliance with the terms of this title and other applicable regulations. Violations of 
the provisions of this title by failure to comply with any of its requirements (including 
violations of conditions and safeguards established in connection with conditions) will 
constitute a violation. Violations will be punishable by a fine of not more than one 
thousand dollars per violation per day. Nothing contained in this title will prevent the City 
from taking lawful action to prevent or remedy any violation.   

18.12.050 Abrogation and Severability   
A. Abrogation 

This title is not intended to repeal, abrogate, or impair any existing easements, 
covenants, or deed restrictions. However, where this title and another title, ordinance, 
easement, covenant, or deed restriction conflict or overlap, whichever imposes the more 
stringent restrictions will prevail.   

B. Severability   
This title and its various parts are severable. If any section, clause, sentence, or phrase 
of the title is held to be invalid or unconstitutional by any court of competent jurisdiction, 
then said holding will in no way effect the validity of the remaining portions of this title.   

18.12.060 Interpretation   
In the interpretation and application of this title, all provisions will be: 
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A. Considered as minimum requirements; 
B. Liberally construed in favor of the governing body; and 
C. Deemed neither to limit nor repeal any other powers granted under state statutes.   

18.12.070 Warning and Disclaimer of Liability   
A. Warning   

The degree of flood protection required by this title is considered reasonable for 
regulatory purposes and is based on scientific and engineering considerations. Larger 
floods can and will occur on rare occasions. Flood heights may be increased by man-
made or natural causes. This title does not imply that land outside the areas of special 
flood hazards or uses permitted within these areas will be free from flooding or flood 
damages.   

B. Disclaimer of Liability   
This title does not create liability on the part of the City of Milwaukie, any of its officers or 
employees, or the Federal Insurance Administrator, for any flood damages that result 
from reliance on this title or any administrative decision lawfully made hereunder.   

18.16 ADMINISTRATION   

18.16.010 Designation of The Floodplain Administrator   
The City Engineer or their designee is appointed as the Floodplain Administrator to administer, 
implement, and enforce this title by granting or denying development permits in accordance with 
its provisions. The Floodplain Administrator may delegate authority to implement these 
provisions.   

18.16.020 Duties and Responsibilities of the Floodplain Administrator   
Duties of the Floodplain Administrator, or their designee, include, but are not limited to:   

A. Permit Review   
The Floodplain Administrator will review all development permits for the following 
purposes:  
1. To determine that the permit requirements of this title have been satisfied;. 
2. To determine that all other required local, state, and federal permits have been 

obtained and approved;. 
3. To determine whether the proposed development is located in a floodway.  

a. If located in the floodway, assure that the floodway provisions of this title in 
Subsection 18.20.010.B (Floodways) are met; and 

4.b. To dDetermine whether the proposed development is located in the regulatory 
floodplain an area where DFE or BFE data is available either through the FIS 
or from another authoritative source. If regulatory flood elevation DFE or BFE 
data is not available, then ensure compliance with the provisions of Section 
18.20.060 (Use of Other Design Flood Data); and  

5.c. To pProvide to building officials the BFE, DFE, and FPE applicable to any 
building requiring a development permit;.  
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6.4. To determine whether the proposed development qualifies as a substantial 
improvement as defined in Chapter 18.08 (Definitions);. 
7.5. To determine whether the proposed development activity is a watercourse 
alteration. If a watercourse alteration is proposed, ensure compliance with the provisions 
in Section 18.20.010 (Alteration of Watercourses); and. 
8.6. To determine whether the proposed development activity includes the placement of 
fill or excavation. If fill or excavation is proposed, ensure compliance with the provisions 
in Section 18.20.020 (Compensatory Storage). 
7.   To determine whether the proposed development activity complies with the no net 
loss standards in Chapter 18.24 (No Net Loss). 

B. Information to Be Obtained and Maintained   
The following information will be obtained and maintained and will be made available for 
public inspection as needed, utilizing forms developed by FEMA where applicable:   
1. Obtain, record, and maintain the actual elevation (in relation to mean sea level) of 

the lowest floor (including basements) and all attendant utilities of all new or 
substantially improved structures located in the regulatory floodplain where DFE or 
BFE data is provided through the FIS, FIRM, or obtained in accordance with 
Subsection 18.20.060 (Use of Other Design Flood Data);. 

2. Obtain and record the elevation (in relation to mean sea level) of the natural grade of 
the building site for a structure prior to the start of construction and the placement of 
any fill and ensure that the requirements of Subsections 18.20.010.B (Floodways) 
and 18.16.020.A (Permit Review) are adhered to;. 

3. Upon placement of the lowest floor of a structure (including basement) but prior to 
further vertical construction, obtain documentation, prepared and sealed by a 
professional licensed surveyor or engineer, certifying the elevation (in relation to 
mean sea level) of the lowest floor (including basement);. 

4. Where DFE or BFE data are utilized, obtain as-built certification of the elevation (in 
relation to mean sea level) of the lowest floor (including basement) prepared and 
sealed by a professional licensed surveyor or engineer, prior to the final inspection;. 

5. Maintain all Elevation Certificates (ECs) submitted to the City;. 
6. Obtain, record, and maintain the elevation (in relation to mean sea level) to which the 

structure and all attendant utilities were floodproofed for all new or substantially 
improved floodproofed structures where allowed under this title and where DFE or 
BFE data is provided through the FIS, FIRM, or obtained in accordance with Section 
18.20.060 (Use of Other Design Flood Data);. 

7. Maintain all floodproofing certificates required under this title;. 
8. Record and maintain all variance actions, including justification for their issuance;. 
9. Obtain and maintain all hydrologic and hydraulic analyses performed as required 

under Subsection 18.20.010.B (Floodways);. 
10. Record and maintain all Substantial Improvement and Substantial Damage 

calculations and determinations as required under Subsection 18.16.020.D (SI/SD);. 
11. Maintain for public inspection all records pertaining to the provisions of this title; and.   
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12. Obtain, record, and maintain a non-conversion agreement for any areas constructed 
below flood protection elevation FPE subject to inspection at least once a year.   

13. Maintain documentation of how the no net loss standards established in Chapter 
18.24 (Standards for Protection of Regulatory Floodplain Functions) have been met. 

C. Requirement to Notify Other Entities and Submit New Technical Data   
1. Community Boundary Alterations   

The Floodplain Administrator will notify the Federal Insurance Administrator (FIA) in 
writing whenever the boundaries of the community have been modified by 
annexation or the community has otherwise assumed authority or no longer has 
authority to adopt and enforce floodplain management regulations for a particular 
area, to ensure that all Flood Hazard Boundary Maps (FHBMs) and FIRMs 
accurately represent the community’s boundaries. The notification must include a 
copy of a map of the community suitable for reproduction, clearly delineating the new 
corporate limits or new area for which the community has assumed or relinquished 
floodplain management regulatory authority.   

2. Watercourse Alterations   
Notify adjacent communities, the Department of Land Conservation and 
Development, and other appropriate state and federal agencies, prior to any 
alteration or relocation of a watercourse, and submit evidence of this notification to 
the Federal Insurance Administration. This notification will be provided by the 
applicant to the Federal Insurance Administration as a Letter of Map Revision 
(LOMR) along with either: 
a. A proposed maintenance plan to assure the flood carrying capacity within the 

altered or relocated portion of the watercourse is maintained; or 
b. Certification by a registered professional engineer that the project has been 

designed to retain its flood carrying capacity without periodic maintenance.   
The applicant will be required to submit a Conditional Letter of Map Revision 
(CLOMR) when required under section (Requirement to Notify Other Entities and 
Submit New Technical Data) 4.2.3.3. Ensure compliance with all applicable 
requirements in Subsection 18.16.020.C (Requirement to Notify Other Entities 
and Submit New Technical Data) and Subsection 18.20.010 (Alteration of 
Watercourses).   

3. Requirement to Submit New Technical Data   
A community’s flood elevations may increase or decrease resulting from physical 
changes affecting flooding conditions. As soon as practicable, but not later than six 
months after the date this information becomes available, the City must notify the FIA 
of the changes by submitting technical or scientific data in accordance with Section 
44 of the Code of Federal Regulations (CFR), Sub-Section 65.3. The City may 
require the applicant to submit this data and review fees required for compliance with 
this section through the applicable FEMA Letter of Map Change (LOMC) process.   
The Floodplain Administrator will require a CLOMR prior to the issuance of a 
floodplain development permit for proposed floodway encroachments that increase 
the DFE.   

ATTACHMENT #1

5.1 Page 17



Proposed Code Amendments 

Flood Hazard Regulations Strikeout Version (January 2025 draft) 13 of 26 

An applicant must notify FEMA within six months of project completion when an 
applicant has obtained a CLOMR from FEMA. This notification to FEMA must be 
provided as a LOMR.   
The applicant will be responsible for preparing all technical data to support 
CLOMR/LOMR applications and paying any processing or application fees 
associated with the CLOMR/LOMR.   
The Floodplain Administrator will be under no obligation to sign the Community 
Acknowledgement Form, which is part of the CLOMR/LOMR application, until the 
applicant demonstrates that the project will or has met the requirements of this code 
and all applicable state and federal laws.   

D. Substantial Improvement and Substantial Damage Assessments and Determinations   
Conduct Substantial Improvement (SI) (as defined in Chapter 18.08) reviews for all 
structural development proposal applications and maintain a record of SI calculations 
within permit files in accordance with Section 18.16.020.B (Information to be Obtained 
and Maintained). Conduct Substantial Damage (SD) (as defined in Chapter 18.08) 
assessments when structures are damaged due to a natural hazard event or other 
causes. Make SD determinations whenever structures within the special flood hazard 
area (as established in Subsection 18.12.020.A) are damaged to the extent that the cost 
of restoring the structure to its before damaged condition would equal or exceed 50 
percent of the market value of the structure before the damage occurred.   

18.16.030 Establishment of Floodplain Development Permit   
A. Floodplain Development Permit Required   

A Floodplain Development Permit must be obtained through application on forms 
furnished by the City Engineer before construction or development begins within any 
area horizontally within the regulatory floodplain established in Subsection 18.12.020.A. 
The Floodplain Development Permit is required for all structures, including manufactured 
dwellings, and for all other development, as defined in Chapter 18.08, including fill and 
other development activities.   

B. Application for Floodplain Development Permit   
Application for a Floodplain Development permit may be made on forms furnished by the 
Floodplain Administrator and may include, but not be limited to, plans in duplicate drawn 
to scale showing the nature, location, dimensions, and elevations of the area in question; 
existing or proposed structures, fill, storage of materials, drainage facilities, and the 
location of the foregoing. Specifically, the following information is required:   
1. The proposed elevation (in relation to mean sea level), of the lowest floor (including 

basement) and all attendant utilities of all new and substantially improved structures; 
in accordance with the requirements of Subsection 18.16.020.B (Information to be 
Obtained and Maintained). 

2. Proposed elevation in relation to mean sea level to which any nonresidential 
structure will be floodproofed. 

3. Certification by a registered professional engineer or architect licensed in the State of 
Oregon that the floodproofing methods proposed for any nonresidential structure 
meet the floodproofing criteria for nonresidential structures in Section 18.20.120 
(Nonresidential Construction). 
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4. Description of the extent to which any watercourse will be altered or relocated. 
5. Substantial improvement calculation for any improvement, addition, reconstruction, 

renovation, or rehabilitation of an existing structure. 
6. The amount and location of any fill or excavation activities proposed.   

18.16.040 Variance Procedure  
The issuance of a variance is for floodplain management purposes only. Flood insurance 
premium rates are determined by federal statute according to actuarial risk and will not be 
modified by the granting of a variance. 

A. Conditions for Variances   
1. Variances from the requirements of this title will be heard and decided by the 

Planning Commission in accordance with the provisions of Section 19.1006 of the 
City municipal code (Type III review). Variances may be issued for new construction 
and substantial improvements to be erected on a lot of one-half acre or less in size 
contiguous to and surrounded by lots with existing structures constructed below the 
design flood level, in conformance with the provisions of Subsections 
18.04.040.D.1.c and D.1.e and 18.04.040.D.2. As the lot size increases beyond one-
half acre, the technical justification required for issuing a variance increases. 

2. Variances will not be issued within any floodway if any increase in flood levels during 
the base flood discharge would result. 

3. Variances may be issued by the City for new construction and substantial 
improvements and for other development necessary for the conduct of a functionally 
dependent use provided that the criteria of Subsection 18.16.040.A.4 are met, and 
the structure or other development is protected by methods that minimize flood 
damages during the design flood and create no additional threats to public safety.   

4. Approval criteria 
Variances will only be issued upon: 
a. A showing of good and sufficient cause; 
b. A determination that failure to grant the variance would result in exceptional 

hardship due to the physical characteristics of the land that render the lot 
undevelopable; 

c. A determination that the granting of a variance will not result in increased flood 
heights, additional threats to public safety, extraordinary public expense, create 
nuisances, cause fraud on or victimization of the public, or conflict with existing 
laws or ordinances; and 

d. A determination that the variance is the minimum necessary, considering the 
flood hazard, to afford relief.; and 

e.   A demonstration that the development will not result in net loss of the following 
proxies for three floodplain functions in the regulatory floodplain: undeveloped 
space, pervious surface, or trees 6-in or greater diameter at breast height (see 
Chapter 18.24 (Standards for Protection of Regulatory Floodplain Functions)). 
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B. Variance Notification   
Any applicant to whom a variance is granted will be given written notice that the 
issuance of a variance to construct a structure below the flood protection elevation may 
result in increased premium rates for flood insurance and that any construction below 
the design flood elevation increases risks to life and property. This notification and a 
record of all variance actions, including justification for their issuance, will be maintained 
in accordance with Subsection 18.16.020.B (Information to be Obtained and 
Maintained).   

18.20 PROVISIONS FOR FLOOD HAZARD REDUCTION   
In all regulatory floodplains, in addition to the standards established in Chapter 18.24 
(Standards for Protection of Regulatory Floodplain Functions) the following standards must be 
adhered to:   

18.20.010 Alteration of Watercourses   
A. The flood carrying capacity within the altered or relocated portion of said watercourse 

must be maintained. Maintenance must be provided within the altered or relocated 
portion of said watercourse to ensure that the flood carrying capacity is not diminished. 
Compliance with Subsection 18.20.010 (Alteration of Watercourses) and Subsection 
18.16.020.C.3 (Requirement to Submit New Technical Data) is required.   

B. Floodways 
Located within the regulatory floodplains established in Subsection 18.12.020.A are 
watercourses and other areas designated as floodways. The floodway is an extremely 
hazardous area due to the velocity of the floodwaters that carry debris, potential 
projectiles, and erosion potential.   
Encroachments within floodways, including fill, new construction, substantial 
improvements, and other development within a setback of the adopted regulatory 
floodway, are prohibited unless: 
1. A certification by a registered professional civil engineer is provided demonstrating 

through hydrologic and hydraulic analyses performed in accordance with standard 
engineering practice that the proposed encroachment will not result in any increase 
in flood levels within the community during the occurrence of the base flood 
discharge; OR 

2. The encroachment proposal meets all of the following criteria: 
a. Is for the primary purpose of fish enhancement; 
b. Does not involve the placement of any structures (as defined in Chapter 18.08) 

within the floodway; 
c. Has a feasibility analysis completed documenting that fish enhancement will be 

achieved through the proposed project; 
d. Has a maintenance plan in place to ensure that the stream carrying capacity is 

not impacted by the fish enhancement project; 
e. Has approval by the National Marine Fisheries Service, the State of Oregon 

Department of Fish and Wildlife, or the equivalent federal or state agency; 
ANDand 
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f. Has evidence to support that no existing structures will be negatively impacted by 
the proposed activity. 

An approved CLOMR must be provided prior to approval of a floodplain permit. 
C. If the requirements of Subsection 18.20.010.B (Floodways) are satisfied, all new 

construction, substantial improvements, and other development must comply with all 
other applicable flood hazard reduction provisions of Chapter 18.20.   

18.20.020 Compensatory Storage (Balanced Cut and Fill) 
The placement of fill or structures that displaces ten10 cubic yards or less of flood storage 
area is exempt from the requirements of this section (18.20.020).  
The placement of fill or structures that displaces more than ten (10) cubic yards of flood 
storage area must comply with the following standards: 
A. Development, excavation, and fill must be performed in a manner to maintain or 

increase flood storage and conveyance capacity and not increase design flood 
elevations. 

B. Excavation and fill must not be performed in a manner as to adversely impact other 
functions of a floodplain, including but not limited to, erosion control, promoting 
biodiversity, and ground water recharge.  

C. All fill placed at or below the design flood elevation in the regulatory floodplain must be 
balanced with at least an equal volume of material removal in a hydraulically equivalent 
location. 

D. Excavation will not be counted as compensating for fill if the excavated areas will be 
filled with water in two-year rainstorm conditions or are designated for HCA mitigation. 

E. Temporary fills permitted during construction must be removed. 
F. Uncontained areas of hazardous materials in the regulatory floodplain are prohibited. 
G. Excavation to balance a fill must be located on the same parcel as the fill unless it is not 

reasonable or practicable to do so. In those cases, the excavation may be located in the 
same drainage basin and as close as possible to the fill site subject to the following: 
1. The proposed excavation and fill will not increase flood impacts for surrounding 

properties as determined through hydrologic and hydraulic analysis; 
2. The proposed excavation is authorized under applicable municipal code provisions 

including Section 19.402 Natural Resources; and 
3. Measures to ensure the continued protection and preservation of the excavated area 

for providing balanced cut and fill must be approved by the City. 
H. New culverts, stream crossings, and transportation projects must be designed as 

balanced cut and fill projects or designed not to significantly raise the design flood 
elevation. These projects must be designed to minimize the area of fill in flood 
management areas and to minimize erosive velocities. Stream crossings must be as 
close to perpendicular to the stream as practicable. Bridges must be used instead of 
culverts wherever practicable. 

I. Excavation and fill required for the construction of detention facilities or structures, and 
other facilities, must be designed to reduce or mitigate flood impacts and improve water 
quality. Levees must not be used to create vacant buildable lands. 
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18.20.030 Utilities and Equipment  
A. Water Supply, Sanitary Sewer, and Onsite Waste Disposal Systems   

1. All new and replacement water supply systems must be designed to minimize or 
eliminate infiltration of flood waters into the system. 

2. New and replacement sanitary sewage systems must be designed to minimize or 
eliminate infiltration of flood waters into the systems and discharge from the systems 
into flood waters. 

3. Onsite waste disposal systems must be located to avoid impairment to them or 
contamination from them during flooding, consistent with the Oregon Department of 
Environmental Quality.   

B. Electrical, Mechanical, Plumbing, and Other Equipment   
All new electrical, heating, ventilating, air-conditioning, plumbing, duct systems, and 
other equipment and service facilities must be elevated at or above the flood protection 
elevation or must be designed and installed to prevent water from entering or 
accumulating within the components and to resist hydrostatic and hydrodynamic loads 
and stresses, including the effects of buoyancy, during conditions of flooding. In addition, 
electrical, heating, ventilating, air-conditioning, plumbing, duct systems, and other 
equipment and service facilities in Substantially Improved structures must be elevated at 
or above the flood protection elevation.   

18.20.040 Structures   
A. All new construction and substantial improvements must be anchored to prevent 

flotation, collapse, or lateral movement of the structure resulting from hydrodynamic and 
hydrostatic loads, including the effects of buoyancy. 

B. All new construction and substantial improvements must be constructed with flood 
resistant materials below the flood protection elevation. 

C. All new construction and substantial improvements must be constructed using methods 
and practices that minimize flood damage.     

18.20.050 Tanks   
A. Underground tanks must be anchored to prevent flotation, collapse and lateral 

movement under conditions of the design flood. 
B. Above-ground tanks must be installed at or above the flood protection elevation. 

18.20.060 Use of Other Design Flood Data   
When DFE data has not been provided in accordance with Section 18.12.020 (Basis for 
Establishing the Regulatory Floodplain), the Floodplain Administrator will obtain, review, and 
reasonably utilize any flood elevation data available from a federal, state, or other source, in 
order to administer Section 18.20.   

18.20.070 Structures Located in Multiple or Partial Flood Zones   
In coordination with the State of Oregon Specialty Codes: 

A. When a structure is located in multiple flood zones on the community’s regulatory 
floodplain maps the provisions for the more restrictive flood zone will apply. 
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B. When a structure is partially located in a regulatory floodplain, the entire structure must 
meet the requirements for new construction and substantial improvements.   

18.20.080 Critical Facilities   
Construction of new critical facilities must be located outside the limits of the regulatory 
floodplain. 
If allowed by variance in accordance with the provisions of this title, new critical facilities 
constructed within the regulatory floodplain must have the lowest floor elevated at least three 3 
feet above the base flood height (BDFE) or to the height of the 500-year flood, whichever is 
higher. Access to and from any new critical facility must also be protected to the height utilized 
above. Floodproofing and sealing measures must be taken to ensure that toxic substances will 
not be displaced by or released into floodwaters. 
Existing critical facilities, including future improvements and maintenance to critical facilities, 
within the limits of the regulatory floodplain are exempt from this requirement. 

18.20.090 Flood Openings   
All new construction and substantial improvements with fully enclosed areas below the lowest 
floor (excluding basements) are subject to the following requirements. 
Enclosed areas below the flood protection elevation, including crawl spaces, must: 

A. Be designed to automatically equalize hydrostatic flood forces on walls by allowing for 
the entry and exit of floodwaters; 

B. Be used solely for parking, storage, or building access; 
C. Be certified by a registered professional engineer or architect or meet or exceed all of 

the following minimum criteria: 
1. A minimum of two openings. 
2. The total net area of non-engineered openings must be not less than one (1) square 

inch for each square foot of enclosed area, where the enclosed area is measured on 
the exterior of the enclosure walls. 

3. The bottom of all openings must be no higher than one foot above grade. 
4. Openings may be equipped with screens, louvers, valves, or other coverings or 

devices provided that they must allow the automatic flow of floodwater into and out of 
the enclosed areas and must be accounted for in the determination of the net open 
area. 

5. All additional higher standards for flood openings in the State of Oregon Residential 
Specialty Codes Section R322.2.2 must be complied with when applicable.   

18.20.100 Garages   
A. Attached garages may be constructed with the garage floor slab below the flood 

protection elevation, if the following requirements are met: 
1. Not located within a floodway. 
2. The floors are at or above grade on not less than one side; 
3. The garage is used solely for parking, building access, and/or storage; 
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4. The garage is constructed with flood openings in compliance with Subsection 
18.04.050.I (Flood Openings) to equalize hydrostatic flood forces on exterior walls by 
allowing for the automatic entry and exit of floodwater. 

5. The portions of the garage constructed below the flood protection elevation are 
constructed with materials resistant to flood damage; 

6. The garage is constructed in compliance with the standards in Chapter 18.20; and 
7. The garage is constructed with electrical, and other service facilities located at or 

above the design flood elevation plus 1 foot.  
8. A Non-Conversion Agreement is recorded in the chain of title and prohibits alteration 

of the accessory structure at a later date as to violate the building code and 
floodplain damage prevention ordinance requirements and the owner(s) and 
subsequent owner(s) agree to allow a representative of the City of Milwaukie onto 
the Property and into the building(s) to verify compliance with this Agreement. 

B. Detached garages must be constructed in compliance with the standards for accessory 
structures in Subsection 18.20.150 (Accessory Structures) or nonresidential structures in 
Section 18.20.120 (Nonresidential Construction) depending on the square footage of the 
garage.   

18.20.110 Residential Construction   
A. New construction and substantial improvement of any residential structure must have 

the lowest floor, including basement, elevated at or above the flood protection elevation. 
B. Enclosed areas below the lowest floor must comply with the flood opening requirements 

in Section 18.20.090 (Flood Openings).  
C. Enclosed areas below the lowest floor must be constructed with flood resistant materials. 
D. No enclosed areas below flood protection elevation are permitted at locations sharing a 

cross section with average floodway velocities that are expected to meet or exceed 5 ft/s 
(feet per second).   

18.20.120 Nonresidential Construction   
A. New construction and substantial improvement of any commercial, industrial, or other 

nonresidential structure must have the lowest floor, including basement, elevated at or 
above the flood protection elevation; or, together with attendant utility and sanitary 
facilities, must: 
1. Be floodproofed so that below the flood protection elevation the structure is 

watertight, with walls substantially impermeable to the passage of water. 
2. Have structural components capable of resisting hydrostatic and hydrodynamic loads 

and effects of buoyancy. 
3. Be certified by a registered professional engineer or architect that the design and 

methods of construction are in accordance with accepted standards of practice for 
meeting provisions of this section based on their development and/or review of the 
structural design, specifications and plans. Any certifications must be provided to the 
Floodplain Administrator as set forth in Subsection 18.16.020.B (Information to be 
Obtained and Maintained). 
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B. Nonresidential structures that are elevated, not floodproofed, must comply with the 
standards for enclosed areas below the lowest floor in Section 18.20.090 (Flood 
Openings). 

C. Applicants floodproofing nonresidential buildings must be notified that flood insurance 
premiums will be based on rates that are one (1) foot below the floodproofed level. 

D. Applicants must supply a maintenance plan for the entire structure to include but not 
limited to: exterior envelop of structure; all penetrations to the exterior of the structure; all 
shields, gates, barriers, or components designed to provide floodproofing protection to 
the structure; all seals or gaskets for shields, gates, barriers, or components; and, the 
location of all shields, gates, barriers, and components, as well as all associated 
hardware, and any materials or specialized tools necessary to seal the structure. 

E. Applicants must supply an Emergency Action Plan (EAP) for the installation and sealing 
of the structure prior to a flooding event that clearly identifies what triggers the EAP and 
who is responsible for enacting the EAP.   

18.20.130 Manufactured Dwellings   
A. New or substantially improved manufactured dwellings supported on solid foundation 

walls must be constructed with flood openings that comply with Section 18.20.090 (Flood 
Openings). 

B. The bottom of the longitudinal chassis frame beam must be at or above flood protection 
elevation. 

C. New or substantially improved manufactured dwellings must be anchored to prevent 
flotation, collapse, and lateral movement during the design flood. Anchoring methods 
may include, but are not limited to, use of over-the-top or frame ties to ground anchors 
(see FEMA’s “Manufactured Home Installation in Flood Hazard Areas” guidebook for 
additional techniques). 

D. Electrical crossover connections must be at or above design flood elevation plus 1 foot.   

18.20.140 Recreational Vehicles   
A recreational vehicle placed on sites is required to: 

A. Be on the site for fewer than 180 consecutive days; and 
B. Be fully licensed and ready for highway use, on its wheels or jacking system, attached to 

the site only by quick disconnect type utilities and security devices, and have no 
permanently attached additions; or 
Meet the requirements of Section 18.20.130 (Manufactured Dwellings), including the 
anchoring and elevation requirements for manufactured dwellings.   

18.20.150 Accessory Structures   
Relief from elevation or floodproofing requirements for residential and nonresidential structures 
may be granted for accessory structures that meet the following requirements: 

A. Accessory structures located partially or entirely within the floodway must comply with 
requirements for development within a floodway found in Subsection 18.20.010.B 
(Floodways). 
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B. Accessory structures must only be used for parking, access, and/or storage and must 
not be used for human habitation. 

C. In compliance with State of Oregon Specialty Codes, accessory structures on properties 
that are zoned residential are limited to one-story structures less than 200 square feet, 
or 400 square feet if the property is greater than two (2) acres in area and the proposed 
accessory structure will be located a minimum of 20 feet from all property lines. 
Accessory structures on properties that are zoned as nonresidential are limited in size to 
120 square feet. 

D. The portions of the accessory structure located below the flood protection elevation must 
be built using flood resistant materials. 

E. The accessory structure must be adequately anchored to prevent flotation, collapse, and 
lateral movement of the structure resulting from hydrodynamic and hydrostatic loads, 
including the effects of buoyancy, during conditions of the design flood. 

F. The accessory structure must be designed and constructed to equalize hydrostatic flood 
forces on exterior walls and comply with the requirements for flood openings in Section 
18.20.090 (Flood Openings). 

G. Accessory structures must be located and constructed to have low damage potential 
including no enclosed areas at locations sharing a cross section with floodway velocities 
that are expected to meet or exceed 5 ft/s. 

H. Accessory structures must not be used to store toxic material, oil, or gasoline, or any 
priority persistent pollutant identified by the Oregon Department of Environmental Quality 
unless confined in a tank installed incompliance with Section 18.20.030 (Utilities and 
Equipment). 

I. Accessory structures must be constructed with electrical, mechanical, and other service 
facilities located and installed so as to prevent water from entering or accumulating 
within the components during conditions of the design flood. 

J. A Non-Conversion Agreement is recorded in the chain of title and prohibits alteration of 
the accessory structure at a later date as to violate the building code and floodplain 
damage prevention ordinance requirements and the owner(s) and subsequent owner(s) 
agree to allow a representative of the City of Milwaukie onto the Property and into the 
building(s) at least once a year to verify compliance with this Agreement. 

18.24 STANDARDS FOR PROTECTION OF REGULATORY FLOODPLAIN FUNCTIONS  
Floodplains provide a number of key functions, including floodplain storage, water quality, and 
vegetation. Development within the floodplain can negatively impact and diminish those 
functions. Adherent to the 2016 Biological Opinion developed by the National Marine Fisheries 
Service, mitigation is necessary to ensure there is no net loss in key floodplain functions when 
development is proposed in the regulatory floodplain.  
“No net loss” applies to the net change in floodplain functions as compared to existing 
conditions at the time of proposed development. No net loss can be achieved by first avoiding 
negative effects to floodplain functions to the degree possible; then minimizing remaining 
effects; then replacing and/or otherwise compensating for, offsetting, or rectifying the residual 
adverse effects to the three floodplain functions. 
Proxies that provide measurable actions for preventing the loss of these key functions include 
undeveloped space (for flood storage), pervious surfaces (for water quality), and trees (for 
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vegetation). No net loss of these three proxies is required for any development in the regulatory 
floodplain that would reduce undeveloped space, increase impervious surface, or result in a loss 
of trees that are 6 inches (in) diameter at breast height (DBH) or greater. Mitigation must be 
addressed to the floodplain function that is receiving the detrimental impact.  
In all regulatory floodplains, in addition to the applicable standards established in Chapter 18.20 
(Provisions for Flood Hazard Reduction), the following standards for floodplain function proxies 
must be adhered to where applicable, with mitigation provided in accordance with the ratios 
presented in Table 18.24.040 as needed.  

18.24.010 Undeveloped Space 
Development proposals must not reduce the fish-accessible and egress-able habitat and flood 
storage volume created by undeveloped space within the regulatory floodplain. A development 
proposal within the regulatory floodplain that would impact undeveloped space must achieve no 
net loss of fish-accessible and egress-able space and flood storage volume. 
Lost undeveloped space must be replaced with fish-accessible and egress-able compensatory 
flood storage volume based on the ratios in Table 18.24.040. The undeveloped space provided 
as replacement must be hydrologically connected to the waterbody that is the flooding source 
and must be designed so that there is no increase in velocity. 

18.24.020 Pervious Surfaces 
Development proposals must not reduce pervious surface in the regulatory floodplain. New 
impervious surface must be mitigated through at least one of the following options:  

A. Demonstrate no net increase in impervious surface area within the regulatory floodplain. 
B. Use green infrastructure (including LID as an option) to achieve no net loss of pervious 

surface by infiltrating stormwater in an amount equal to or greater than the infiltration lost 
by the placement of new impervious surface, as documented by a qualified professional.  

C. If prior the methods identified in Subsections 18.24.020.A or B are not feasible and (as 
documented by a qualified professional), stormwater retention is required to ensure no 
increase in peak volume or flow and to maximize infiltration (water quantity) unless the 
outfall discharges into the ocean. Treatment is also required to minimize pollutant 
loading (water quality) for post-construction stormwater runoff from any net increase in 
impervious area. 
1. Retention facilities must meet all of the following requirements: 

a. Limit discharge to match the pre-development peak discharge rate (i.e., the 
discharge rate of the site based on its natural groundcover and grade before any 
development occurred) for the 10-year peak flow, using a continuous simulation 
for flows between 50% of the 2-year event and the 10-year flow event (annual 
series).  

b. Treat stormwater to remove sediment and pollutants from impervious surfaces 
such that at least 80% of the suspended solids are removed from the stormwater 
prior to discharging to the receiving water body.  

c. Be designed to not entrap fish.  
d. Be certified by a qualified professional. 

2. Detention facilities must meet all of the following requirements: 
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a. Drain to the source of flooding. 
b. Be designed by a qualified professional. 

3. For multi-parcel facilities, including subdivisions, stormwater treatment practices 
must have an enforceable operation and maintenance agreement to ensure the 
system functions as designed. This agreement must include: 
a. Access to stormwater treatment facilities at the site by the City for the purpose of 

inspection and repair.  
b.  A legally binding document specifying the parties responsible for the proper 

maintenance of the stormwater treatment facilities. The agreement must be 
recorded and must bind subsequent purchasers and sellers even if they were not 
party to the original agreement. 

c. For stormwater controls that include vegetation and/or soil permeability, the 
operation and maintenance manual must include maintenance of these elements 
to maintain the functionality of the feature. 

d. The responsible party for the operation and maintenance of the stormwater 
facility must have the operation and maintenance manual on site and available at 
all times. Records of the maintenance and repairs must be retained and made 
available for inspection by the City for 5 years. 

18.24.030 Trees 
Development proposals must result in no net loss of trees 6-in DBH or greater within the 
regulatory floodplain. This requirement does not apply to silviculture where there is no 
development. Note that tree removal may also be subject to the provisions of Chapter 16.32. 

A. Trees 6-in DBH or greater that are removed from the RBZ, floodway, or RBZ-fringe must 
be replaced at the ratios provided in Table 18.24.040 and planted within the regulatory 
floodplain.  

B. Replacement trees must be native species that would occur naturally in the Level III 
ecoregion of the impact area. 

C. Replacement trees must average at least 1.5-in caliper or at least 5 ft overall height after 
planting. 

18.24.040 General No Net Loss Standards 
A. Mitigation standards 

1. Mitigation may be onsite or off-site but must occur within the regulatory floodplain.  
2. RBZ impacts must be offset in the RBZ, whether on-site or off-site.  
3. Mitigation can be provided in a combination of locations as long as the applicable 

multipliers provided in Table 18.24.040 are applied appropriately.  
4. No net loss mitigation must be provided within, in order of preference: 1) the lot or 

parcel that floodplain functions were removed from, 2) the same reach of the 
waterbody where the development is proposed, or 3) the regulatory floodplain within 
the same hydrologically connected area as the proposed development. Table 
18.24.040 presents the no net loss ratios, which increase based on the preferences 
listed above. 
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a. The basic mitigation ratios of Table 18.24.040 apply to mitigation that occurs on-
site and within the regulatory floodplain. This is the preferred location for 
mitigation. 

b. Mitigation multipliers of 100% apply to mitigation that occurs off-site but within the 
same waterbody reach (within the regulatory floodplain) and result in the required 
mitigation occurring at the same value described by the ratios above. This is the 
second preference for mitigation location. 

c. Mitigation multipliers of 200% apply to mitigation that occurs off-site and in a 
different waterbody reach but within the same watershed (5th field) (within the 
regulatory floodplain) and result in the required mitigation ratios being doubled. 
This is the third preference for mitigation location and represents the final option. 

For example, if a development would create 1,000 sq ft of new impervious surface, 
then 1,000 sq ft of new pervious surface would need to be created. However, if only 
500 sq ft of the total 1000 sq ft of required pervious surface mitigation can be 
conducted onsite and in the same waterbody reach, the remaining 500 sq ft of 
required pervious surface mitigation occurring off-site at a different reach would 
double because of the 200% multiplier. In other words, another 1,000 sq ft of 
pervious surface would need to be created at the location in the different reach, in 
addition to the 500 sq ft created within the same reach. 

5. Compliance with no net loss for undeveloped space or impervious surface is 
preferred to occur prior to the loss of floodplain function but, at a minimum, must 
occur concurrent with the loss. 

6. Additional standards may apply in the RBZ as per Subsection 18.24.040.C. 
B. Riparian buffer zone (RBZ) 

The riparian buffer zone (RBZ) is measured from the ordinary high-water mark (OHWM) 
of a fresh waterbody (lake; pond; ephemeral, intermittent, or perennial stream) or mean 
higher-high water (MHHW) of a marine shoreline or tidally influenced river reach to 170 ft 
horizontally on each side of the stream or inland of the MHHW. The RBZ includes the 
area between these outer boundaries on each side of the stream, including the stream 
channel. Where the RBZ is larger than the regulatory floodplain, the no net loss 
standards of this title only apply to the area within the regulatory floodplain.  
The RBZ-fringe is the area outside of the RBZ and floodway but still within the regulatory 
floodplain. 
1. Functionally dependent uses are only subject to the no net loss standards for 

development in the RBZ. Ancillary features that are associated with but do not 
directly impact the functionally dependent use in the RBZ (including manufacturing 
support facilities and restrooms) are subject to the beneficial gain standard described 
below in Subsection 18.24.040.C.3 in addition to no net loss standards.  

2. Any other use of the RBZ requires a greater offset to achieve no net loss of 
floodplain functions, in addition to complying with the no net loss standards 
described above, through the beneficial gain standard described below in Subsection 
18.24.040.C.3.  

3. The beneficial gain standard requires that an area in the RBZ within the same reach 
as the project (on-site or off-site) and equivalent to 5% of the total project area within 
the RBZ must be planted with native herbaceous, shrub, and tree vegetation. 
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4. Uses in the RBZ-fringe are not subject to the beneficial gain standard. 
 

Table 18.24.040 
Mitigation Standards for No Net Loss 

Basic Mitigation 
Ratios 

Undeveloped 
Space (cu ft) 

Impervious 
Surface (sq ft) 

Trees 
(6-in<DBH<20-in) 

Trees 
(20-in<DBH<39-in) 

Trees 
(39-in<DBH) 

RBZ & 
Floodway 

2:1 1:1 3:1 5:1 6:1 

RBZ-Fringe 1.5:1 1:1 2:1 4:1 5:1 

Mitigation 
Multipliers 

     

Off-site 
mitigation, same 
waterbody 
reach 

100% 100% 100% 100% 100% 

Off-site 
mitigation, 
different 
waterbody 
reach but same 
watershed (5th 
field) 

200% 200% 200% 200% 200% 

18.24.050 Activities Exempt from No Net Loss Standards 
The following activities are not subject to the no net loss standards in Chapter 18.24; however, 
they may not be exempt from floodplain development permit requirements. 

A. Normal maintenance of structures, such as re-roofing and replacing siding, provided 
there is no change in the footprint or expansion of the roof of the structure.  

B. Normal street, sidewalk, and road maintenance, including filling potholes, repaving, and 
installing signs and traffic signals, that does not alter contours, use or alter culverts, and 
is less than 6 in above grade. Exempt activities do not include expansion of paved 
areas. 

C. Routine maintenance of landscaping that does not involve grading, excavation, or filling. 
D. Routine agricultural practices such as tilling, plowing, harvesting, soil amendments, and 

ditch cleaning that does not alter the ditch configuration, provided the spoils are removed 
from the regulatory floodplain or tilled into fields as a soil amendment. 

E. Routine silviculture practices that do not meet the definition of development, including 
harvesting of trees as long as root balls are left in place and forest road construction or 
maintenance that does not alter contours, use or alter culverts, and is less than 6 in 
above grade.  
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F. Removal of noxious weeds and hazard trees, and replacement of non-native vegetation 
with native vegetation.  

G. Normal maintenance of above ground utilities and facilities, such as replacing downed 
power lines and utility poles, provided there is no net change in footprint.  

H. Normal maintenance of a levee or other flood control facility prescribed in the operations 
and maintenance plan for the levee or flood control facility. Normal maintenance does 
not include repair from flood damage, expansion of the prism, expansion of the face or 
toe, or addition of protection on the face or toe with rock armor.  

I. Habitat restoration activities. 
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TITLE 18 FLOOD HAZARD REGULATIONS 

18.04 PURPOSE AND METHODS 

18.04.010 Statement of Purpose  
The flood hazard areas within the City of Milwaukie preserve the natural and beneficial values 
served by floodplains but are subject to periodic inundation, which may result in loss of life and 
property, health and safety hazards, disruption of commerce and governmental services, 
extraordinary public expenditures for flood protection and relief, and impairment of the tax base; 
all of which adversely affect the public health, safety, and general welfare. These flood losses 
may be caused by the cumulative effect of obstructions in regulatory floodplains, which increase 
flood heights and velocities and, when inadequately anchored, cause damage in other areas. 
Uses that are inadequately floodproofed, elevated, or otherwise protected from flood damage 
also contribute to flood loss. 
It is the purpose of this title to promote public health, safety, and general welfare, and to 
minimize public and private losses due to flooding in flood hazard areas by provisions designed 
to:   

A. Protect human life and health;   
B. Minimize expenditure of public money for costly flood control projects;   
C. Minimize the need for rescue and relief efforts associated with flooding and generally 

undertaken at the expense of the general public;   
D. Minimize prolonged business interruptions;   
E. Minimize damage to public facilities and utilities such as water and gas mains; electric, 

telephone, and sewer lines; and streets and bridges located in the regulatory floodplain;   
F. Help maintain a stable tax base by providing for the sound use and development of flood 

hazard areas to minimize blight areas caused by flooding;   
G. Notify potential buyers that property is in a regulatory floodplain;   
H. Notify those who occupy regulatory floodplains that they assume responsibility for their 

actions;  
I. Maintain the natural and beneficial functions and values of floodplains, such as allowing 

for storage and conveyance of stream flows through existing and natural flood 
conveyance systems; and 

J. Participate in, promote, and maintain eligibility for flood insurance and disaster relief.   

18.04.020 Methods of Reducing Flood Losses   
In order to accomplish its purposes, this title includes methods and provisions for:   

A. Restricting or prohibiting development that is dangerous to health, safety, and property 
due to water or erosion hazards, or that result in damaging increases in erosion or in 
flood heights or velocities;   

B. Requiring that development vulnerable to floods, including facilities that serve those 
uses, be protected against flood damage at the time of initial construction;   

C. Controlling the alteration of natural floodplains, stream channels, and natural protective 
barriers, which help accommodate or channel flood waters;   
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D. Controlling filling, grading, dredging, and other development that may increase flood 
damage;   

E. Preventing or regulating the construction of flood barriers that will unnaturally divert flood 
waters or may increase flood hazards in other areas.   

F. Employing a standard of “no net loss” of natural and beneficial floodplain functions. 

18.08 DEFINITIONS   
Unless specifically defined below, words or phrases used in this title will be interpreted to give 
them the meaning they have in common usage.   
“Ancillary features” or “ancillary structures” mean features of a development or structures that 
are not directly related to the primary purpose of the development. 
“Appeal” means a request for a review of the interpretation of any provision of this title or a 
request for a variance.   
“Area of February 1996 inundation” or “February 1996 flood” means the areas along the 
Willamette River and its backwaters of Johnson and Kellogg Creeks that was flooded in 
February of 1996 to elevation 38 feet (ft) North American Vertical Datum (NAVD) of 1988. This 
area is shown on the Metro Water Quality and Flood Management Area Maps as well as on the 
Milwaukie Map.  
“Area of shallow flooding” means a designated Zone AO, AH, AR/AO, or AR/AH on a 
community’s Flood Insurance Rate Map with a one percent or greater annual chance of flooding 
to an average depth of 1 to 3 feet where a clearly defined channel does not exist, where the 
path of flooding is unpredictable, and where velocity flow may be evident. Shallow flooding is 
characterized by ponding (AH) or sheet flow (AO).   
“Area of special flood hazard” means the land in the floodplain within a community subject to a 
one percent or greater chance of flooding in any given year. It is shown on the Flood Insurance 
Rate Map as Zone A, AO, AH, A1-30, AE, A99, or AR. “Special flood hazard area” (SFHA) is 
synonymous in meaning and definition with the phrase “area of special flood hazard.”  
“Base flood” means the flood having a one percent chance of being equaled or exceeded in any 
given year.  
“Base flood elevation (BFE)” means the elevation to which floodwater is anticipated to rise 
during the base flood.   
“Basement” means any area of the building having its floor subgrade (below ground level) on all 
sides, including any sunken room or sunken portion of a room.   
“Building” means a structure with two or more outside rigid walls and a fully secured roof that is 
affixed to a permanent site. 
“Critical facility” means a facility for which even a slight chance of flooding might be too great. 
Critical facilities include, but are not limited to, schools; nursing homes; hospitals; police, fire 
and emergency response installations; and installations that produce, use, or store hazardous 
materials or hazardous waste.   
“Development” means any man-made change to improved or unimproved real estate including, 
but not limited to, buildings or other structures, mining, dredging, filling, grading, paving, 
excavation or drilling operations, or storage of equipment or materials.   
“Design flood elevation (DFE)” means the higher elevation of the following: 
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1. The base flood elevation (BFE); or 
2. For properties that include an area of February 1996 inundation, the water surface 

elevation of the February 1996 flood event, interpolated as 2.4 feet above the nearest 
adjacent BFE.   

“Elevated building” means, for insurance purposes, a non-basement building that has its lowest 
elevated floor raised above ground level by foundation walls, shear walls, post, piers, pilings, or 
columns.   
“Fill” means the placement of any materials such as soil, gravel, crushed stone, or other 
materials that change the elevation of the floodplain. The placement of fill is considered 
“development.” 
“Fish accessible space” means the volumetric space available to an adult or juvenile individual 
of the identified 16 ESA-listed fish to access.  
“Fish egress-able space” means the volumetric space available to an adult or juvenile individual 
of the identified 16 ESA-listed fish to exit or leave from. 
“Flood” or “Flooding” means: 

1. A general and temporary condition of partial or complete inundation of normally dry land 
areas from: 
a. The overflow of inland or tidal waters. 
b. The unusual and rapid accumulation or runoff of surface waters from any source. 
c. Mudslides (i.e., mudflows) that are proximately caused by flooding as defined in 

paragraph 1-b of this definition and are akin to a river of liquid and flowing mud on 
the surfaces of normally dry land areas, as when earth is carried by a current of 
water and deposited along the path of the current. 

2. The collapse or subsidence of land along the shore of a lake or other body of water as a 
result of erosion or undermining caused by waves or currents of water exceeding 
anticipated cyclical levels or suddenly caused by an unusually high water level in a natural 
body of water, accompanied by a severe storm, or by an unanticipated force of nature, 
such as flash flood or an abnormal tidal surge, or by some similarly unusual and 
unforeseeable event that results in flooding as defined in paragraph 1-a of this definition.   

“Flood elevation study” means an examination, evaluation, and determination of flood hazards 
and, if appropriate, corresponding water surface elevations, or an examination, evaluation, and 
determination of mudslide (i.e., mudflow) and/or flood-related erosion hazards. Also referred to 
as “Flood Insurance Study.”  
“Flood insurance rate map (FIRM)” means the official map of a community, on which the 
Federal Insurance Administrator has delineated both the special flood hazard areas and the risk 
premium zones applicable to the community. A FIRM that has been made available digitally is 
called a digital flood insurance rate map (DFIRM).   
“Flood insurance study (FIS)”: See “Flood elevation study.”   
“Flood protection elevation (FPE)” means the elevation 1 foot above the Design Flood Elevation 
(DFE). 
“Floodplain or flood-prone area” means land area susceptible to being inundated by water from 
any source.   
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“Floodplain administrator” means the community official designated by title to administer and 
enforce the floodplain management regulations.   
“Floodplain management” means the operation of an overall program of corrective and 
preventive measures for reducing flood damage, including but not limited to emergency 
preparedness plans, flood control works, and floodplain management regulations.   
“Floodplain management regulations” means zoning ordinances, subdivision regulations, 
building codes, health regulations, special purpose ordinances (such as floodplain ordinance, 
grading ordinance, and erosion control ordinance) and other application of police power. The 
term describes any state or local regulation in any combination, that provides standards for the 
purpose of flood damage prevention and reduction.   
“Floodplain storage capacity” means the volume of floodwater that an area of floodplain can 
hold during the one-percent annual chance flood (i.e., during the base flood). 
“Floodway” or “regulatory floodway” means the channel of a river or other watercourse and the 
adjacent land areas that must be reserved in order to discharge the base flood without 
cumulatively increasing the water surface elevation more than a designated height. 
“Footprint” means the existing measurements of a structure related to key floodplain functions 
and their proxies. Related to floodplain storage, the footprint refers to the volumetric amount of 
developed space measured from the existing ground level to the BFE. Related to water quality, 
the footprint refers to the area of impervious surface that the structure creates. 
“Functionally dependent use” means a use that cannot perform its intended purpose unless it is 
located or carried out in close proximity to water. The term includes only docking facilities, port 
facilities that are necessary for the loading and unloading of cargo or passengers, and ship 
building and ship repair facilities, and does not include long term storage or related 
manufacturing facilities.   
“Green infrastructure” means the use of natural or human-made hydrologic features to manage 
water and provide environmental and community benefits. Green infrastructure uses 
management approaches and technologies that use, enhance, and/or mimic the natural 
hydrologic cycle processes of infiltration, evapotranspiration, and reuse. At a large scale, it is an 
interconnected network of green space that conserves natural systems and provides assorted 
benefits to human populations. At a local scale, it manages stormwater by infiltrating it into the 
ground where it is generated using vegetation or porous surfaces, or by capturing it for later 
reuse. Green infrastructure practices can be used to achieve no net loss of pervious surface by 
creating infiltration of stormwater in an amount equal to or greater than the infiltration lost by the 
placement of new impervious surface. Low impact development is a subset of green 
infrastructure. 
“Habitat restoration activity” means an activity with the sole purpose of restoring habitat that has 
only temporary impacts and long-term benefits to habitat. Such a project does not include 
ancillary structures (such as a storage shed for maintenance equipment), must demonstrate that 
no rise in the DFE would occur as a result of the project and obtain a CLOMR and LOMR 
accordingly, and must obtain any other required permits (e.g., Clean Water Act (CWA) Section 
404 permit).  
“Hazard tree” means a standing dead, dying, or diseased tree or one with a structural defect 
that makes it likely to fail in whole or in part and that presents a potential hazard, whether to a 
structure or as otherwise defined by the community. 
“Hazardous material” means hazardous materials as defined by the Oregon Department of 
Environmental Quality, including any of the following: 
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1. Hazardous waste as defined in Oregon Revised Statutes (ORS) 466.005; 
2. Radioactive waste as defined in ORS 469.300, radioactive material identified by the 

Energy Facility Siting Council under ORS 469.605, and radioactive substances defined in 
ORS 453.005 

3. Communicable disease agents as regulated by the Health Division under ORS Chapter 
431 and ORS 433.010 to 433.045 and 433.106 to 433.990; 

4. Hazardous substances designated by the United States Environmental Protection Agency 
(EPA) under section 311 of the Federal Water Pollution Control Act, P.L. 92-500, as 
amended; 

5. Substances listed by the United States EPA in section 40 of the Code of Federal 
Regulations, Part 302 – Table 302.4 (list of Hazardous Substances and Reportable 
Quantities) and amendments; 

6. Material regulated as a Chemical Agent under ORS 465.550; 
7. Material used as a weapon of mass destruction or biological weapon; 
8. Pesticide residue; 
9. Dry cleaning solvent as defined by ORS 465.200(9).   

“Highest adjacent grade” means the highest natural elevation of the ground surface prior to 
construction next to the proposed walls of a structure.   
“Historic structure” means any structure that is:   

1. Listed individually in the National Register of Historic Places (a listing maintained by the 
Department of Interior) or preliminarily determined by the Secretary of the Interior as 
meeting the requirements for individual listing on the National Register;   

2. Certified or preliminarily determined by the Secretary of the Interior as contributing to the 
historical significance of a registered historic district or a district preliminarily determined 
by the Secretary to qualify as a registered historic district;   

3. Individually listed on a state inventory of historic places in states with historic preservation 
programs that have been approved by the Secretary of Interior; or   

4. Individually listed on a local inventory of historic places in communities with historic 
preservation programs that have been certified either:   

a. By an approved state program as determined by the Secretary of the Interior; or 
b. Directly by the Secretary of the Interior in states without approved programs.   

“Hydraulically equivalent elevation” means a location (e.g., a site where no net loss standards 
are implemented) that is approximately equivalent to another (e.g., the impacted site) relative to 
the same 100-year water surface elevation contour or BFE. This may be estimated based on a 
point that is along the same approximate line perpendicular to the direction of flow.  
“Hydrologically connected” means the interconnection of groundwater and surface water such 
that they constitute one water supply and use of either results in an impact to both. 
“Impervious surface” means a surface that cannot be penetrated by water and thereby prevents 
the infiltration of rain and snowmelt into the soil and/or gravel below, increasing the amount and 
rate of surface water runoff and leading to erosion of stream banks, degradation of habitat, and 
increased sediment loads in streams. Such surfaces can accumulate large amounts of 
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pollutants that are then flushed into local water bodies during storms and can also interfere with 
recharge of groundwater and the base flows to water bodies.  
“Low impact development (LID)” means an approach to land development (or redevelopment) 
that works with nature to manage stormwater as close to its source as possible. LID is a subset 
of green infrastructure and employs principles such as preserving and recreating natural 
landscape features and minimizing effective imperviousness to create functional and appealing 
site drainage that treats stormwater as a resource rather than a waste product. LID refers to 
designing and implementing practices that can be employed at the site level to control 
stormwater and help replicate the predevelopment hydrology of the site. LID helps achieve no 
net loss of pervious surface by infiltrating stormwater in an amount equal to or greater than the 
infiltration lost by the placement of new impervious surface. 
“Lowest floor” means the lowest floor of the lowest enclosed area (including basement). An 
unfinished or flood resistant enclosure, usable solely for parking of vehicles, building access, or 
storage, in an area other than a basement area, is not considered a building’s lowest floor, 
provided that the enclosure is not built so as to render the structure in violation of the applicable 
non-elevation design requirements of this title.   
“Manufactured dwelling” means a structure, transportable in one or more sections, which is 
intended for use as a dwelling, built on a permanent chassis, and designed for use with or 
without a permanent foundation when attached to the required utilities. The term "manufactured 
dwelling" does not include recreational vehicles and is synonymous with “manufactured home” 
and “mobile home.”   
“Manufactured dwelling park or subdivision” means a parcel (or contiguous parcels) of land 
divided into two or more manufactured dwelling lots for rent or sale.   
“Mean higher-high water (MHHW)” means the average of the higher-high water height of each 
tidal day observed over the National Tidal Datum Epoch. 
“Mean sea level” means, for purposes of the National Flood Insurance Program, the National 
Geodetic Vertical Datum (NGVD) of 1929 or other datum, to which base flood elevations shown 
on a community's Flood Insurance Rate Map are referenced.   
“New construction” means, for floodplain management purposes, structures for which the start 
of construction commenced on or after the effective date of a floodplain management regulation 
adopted by City and includes any subsequent improvements to these structures.   
“No net loss” means a standard where adverse impacts must be avoided or offset through 
adherence to certain requirements so that there is no net change in the function from the 
existing condition when a development application is submitted to the state, tribal, or local 
jurisdiction. For purposes of this title, the floodplain functions of floodplain storage, water quality, 
and vegetation must be maintained.  
“Offsite mitigation” means mitigation occurring outside of the project area.  
“Onsite mitigation” means mitigation occurring within the project area. 
“Ordinary high water mark (OHWM)” means the line on the shore established by the fluctuations 
of water and indicated by physical characteristics such as a clear, natural line impressed on the 
bank; shelving; changes in the character of soil; destruction of terrestrial vegetation; the 
presence of litter and debris; or other appropriate means that consider the characteristics of the 
surrounding areas.  
“Pervious surface” means a surface that allows rain and snowmelt to infiltrate into the soil and/or 
gravel below. Pervious surface may also be referred to as “permeable surface.” 
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“Qualified professional” means an appropriate subject matter expert that is defined by the City.  
“Reach” means a section of a stream or river along which similar hydrologic conditions exist, 
such as discharge, depth, area, and slope. It can also be the length of a stream or river (with 
varying conditions) between major tributaries or two stream gages, or a length of river for which 
the characteristics are well described by readings at a single stream gage. 
“Recreational vehicle” means a vehicle that is:   

1. Built on a single chassis;   
2. 400 square feet (sq ft) or less when measured at the largest horizontal projection;   
3. Designed to be self-propelled or permanently towable by a light-duty truck; and   
4. Designed primarily not for use as a permanent dwelling but as temporary living quarters 

for recreational, camping, travel, or seasonal use.   
“Regulatory floodplain” is also referred to as “regulatory flood hazard area” and means 
floodplain mapped as either: 

1. The land area inundated by the base flood on the Flood Insurance Rate Map (FIRM), or 
2. The land area inundated by the February 1996 flood on the Metro Water Quality and Flood 

Management Area maps.   
“Riparian” means of, adjacent to, or living on the bank of a river, lake, pond, or other water body.  
“Riparian buffer zone (RBZ)” means a designated area of protection of key floodplain functions. 
The outer boundary of the RBZ is measured from the ordinary high water mark (OHWM) of a 
fresh waterbody (lake; pond; ephemeral, intermittent, or perennial stream) or MHHW line of a 
marine shoreline or tidally influenced river reach to 170 feet horizontally on each side of the 
stream or 170 feet inland from the MHHW line. The RBZ includes the area between these outer 
boundaries on each side of the stream, including the stream channel. Where the RBZ is larger 
than the special flood hazard area, the no net loss standards shall only apply to the area within 
the special flood hazard area.  
“Riparian buffer zone fringe (RBZ-fringe)” means the area outside of the RBZ and floodway but 
still within the regulatory floodplain. 
“Silviculture” means the art and science of controlling the establishment, growth, composition, 
health, and quality of forests and woodlands. 
“Special flood hazard area (SFHA)”: See “Area of special flood hazard.”   
“Start of construction” includes substantial improvement and means the date the building permit 
was issued, provided the actual start of construction, repair, reconstruction, rehabilitation, 
addition, placement, or other improvement was within 180 days from the date of the permit. The 
actual start means either the first placement of permanent construction of a structure on a site, 
such as the pouring of slab or footings, the installation of piles, the construction of columns, or 
any work beyond the stage of excavation; or the placement of a manufactured dwelling on a 
foundation. Permanent construction does not include land preparation, such as clearing, 
grading, and filling; nor does it include the installation of streets and/or walkways; nor does it 
include excavation for a basement, footings, piers, or foundations or the erection of temporary 
forms; nor does it include the installation on the property of accessory buildings, such as 
garages or sheds not occupied as dwelling units or not part of the main structure. For a 
substantial improvement, the actual start of construction means the first alteration of any wall, 
ceiling, floor, or other structural part of a building, whether or not that alteration affects the 
external dimensions of the building.   
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“Structure” means, for floodplain management purposes, a walled and roofed building, including 
a gas or liquid storage tank, that is principally above ground, as well as a manufactured 
dwelling.   
“Substantial damage” means damage of any origin sustained by a structure whereby the cost of 
restoring the structure to its before damaged condition would equal or exceed 50 percent of the 
market value of the structure before the damage occurred.   
“Substantial improvement” means any reconstruction, rehabilitation, addition, or other 
improvements of a structure, the cost of which equals or exceeds 50 percent of the market 
value of the structure before the "start of construction" of the improvements. This term includes 
structures that have incurred substantial damage, regardless of the actual repair work 
performed. The term does not, however, include either:   

1. Any project for improvement of a structure to correct existing violations of state or local 
health, sanitary, or safety code specifications that have been identified by the local code 
enforcement official and that are the minimum necessary to assure safe living conditions; 
or   

2. Any alteration of an historic structure, provided that the alteration will not preclude the 
structure's continued designation as an historic structure.   

“Undeveloped space” means the volume of flood storage capacity and fish-accessible/egress-
able habitat within the regulatory floodplain from the existing ground to the BFE that has not 
been reduced due to activity that meets FEMA’s definition of development. Examples of 
development that impede undeveloped space include, but are not limited to, the addition of fill, 
structures, concrete structures (vaults or tanks), pilings, levees and dikes, or any other 
development that reduces flood storage volume and fish accessible/egress-able habitat. 
“Variance” means a grant of relief by the City from the terms of a floodplain management 
regulation.   
“Violation” means the failure of a structure or other development to be fully compliant with the 
City’s floodplain management regulations. A structure or other development without the 
elevation certificate, other certifications, or other evidence of compliance required in this title is 
presumed to be in violation until that documentation is provided.   
“Watercourse” means an artificial or natural stream, swale, creek, river, ditch, canal, or other 
open channel that serves to convey water, whether intermittently, perennially, or continuously.   

18.12 GENERAL PROVISIONS   

18.12.010 Applicability   
This title applies to all regulatory floodplains and floodways within the jurisdiction of the City of 
Milwaukie. 
Provisions of this title are to be administered concurrently with those of Title 19, the Zoning 
Ordinance of the City. 

18.12.020 Basis for Establishing the Regulatory Floodplain 
A. The special flood hazard areas identified by the Federal Insurance Administrator in a 

scientific and engineering report entitled “The FIS for Clackamas County, Oregon and 
Incorporated Areas,” dated January 18, 2019, with accompanying FIRMs 4100C0009D, 
4100C0017D, 4100C0028D, and 4100C0036D are incorporated by reference to be a 

ATTACHMENT #2

5.1 Page 39



Proposed Code Amendments 

Flood Hazard Regulations Clean Version (January 2025 draft) 9 of 26 

part of this title. The FIS and FIRM panels are on file with the City’s Community 
Development Department. 

B. The February 1996 flood inundation area identified by the Metro Water Quality and 
Flood Management Area maps are incorporated by reference to be a part of this title. 
The Metro Water Quality and Flood Management Area maps are on file with the City’s 
Community Development.   

18.12.030 Coordination with State of Oregon Specialty Codes   
Pursuant to the requirement established in ORS 455 that the City administers and enforces the 
State of Oregon Specialty Codes, the City acknowledges that the Oregon Specialty Codes 
contain certain provisions that apply to the design and construction of buildings and structures 
located in a regulatory floodplain. This title is intended to be administered and enforced in 
conjunction with the Oregon Specialty Codes.   

18.12.040 Compliance and Penalties for Noncompliance   
A. Compliance 

All development within a regulatory floodplain is subject to the terms of this title and 
required to comply with its provisions and all other applicable regulations. 

B. Penalties for Noncompliance 
No structure or land will be constructed, located, extended, converted, or altered without 
full compliance with the terms of this title and other applicable regulations. Violations of 
the provisions of this title by failure to comply with any of its requirements (including 
violations of conditions and safeguards established in connection with conditions) will 
constitute a violation. Violations will be punishable by a fine of not more than one 
thousand dollars per violation per day. Nothing contained in this title will prevent the City 
from taking lawful action to prevent or remedy any violation.   

18.12.050 Abrogation and Severability   
A. Abrogation 

This title is not intended to repeal, abrogate, or impair any existing easements, 
covenants, or deed restrictions. However, where this title and another title, ordinance, 
easement, covenant, or deed restriction conflict or overlap, whichever imposes the more 
stringent restrictions will prevail.   

B. Severability   
This title and its various parts are severable. If any section, clause, sentence, or phrase 
of the title is held to be invalid or unconstitutional by any court of competent jurisdiction, 
then said holding will in no way effect the validity of the remaining portions of this title.   

18.12.060 Interpretation   
In the interpretation and application of this title, all provisions will be: 

A. Considered as minimum requirements; 
B. Liberally construed in favor of the governing body; and 
C. Deemed neither to limit nor repeal any other powers granted under state statutes.   
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18.12.070 Warning and Disclaimer of Liability   
A. Warning   

The degree of flood protection required by this title is considered reasonable for 
regulatory purposes and is based on scientific and engineering considerations. Larger 
floods can and will occur on rare occasions. Flood heights may be increased by man-
made or natural causes. This title does not imply that land outside the areas of special 
flood hazards or uses permitted within these areas will be free from flooding or flood 
damages.   

B. Disclaimer of Liability   
This title does not create liability on the part of the City of Milwaukie, any of its officers or 
employees, or the Federal Insurance Administrator, for any flood damages that result 
from reliance on this title or any administrative decision lawfully made hereunder.   

18.16 ADMINISTRATION   

18.16.010 Designation of The Floodplain Administrator   
The City Engineer or their designee is appointed as the Floodplain Administrator to administer, 
implement, and enforce this title by granting or denying development permits in accordance with 
its provisions. The Floodplain Administrator may delegate authority to implement these 
provisions.   

18.16.020 Duties and Responsibilities of the Floodplain Administrator   
Duties of the Floodplain Administrator, or their designee, include, but are not limited to:   

A. Permit Review   
The Floodplain Administrator will review all development permits for the following 
purposes:  
1. To determine that the permit requirements of this title have been satisfied. 
2. To determine that all other required local, state, and federal permits have been 

obtained and approved. 
3. To determine whether the proposed development is located in a floodway.  

a. If located in the floodway, assure that the floodway provisions of this title in 
Subsection 18.20.010.B (Floodways) are met; and 

b. Determine whether the proposed development is located in an area where DFE 
or BFE data is available either through the FIS or from another authoritative 
source. If DFE or BFE data is not available, then ensure compliance with the 
provisions of Section 18.20.060 (Use of Other Design Flood Data); and  

c. Provide to building officials the BFE, DFE, and FPE applicable to any building 
requiring a development permit.  

4. To determine whether the proposed development qualifies as a substantial 
improvement as defined in Chapter 18.08 (Definitions). 
5. To determine whether the proposed development activity is a watercourse alteration. 
If a watercourse alteration is proposed, ensure compliance with the provisions in Section 
18.20.010 (Alteration of Watercourses). 
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6. To determine whether the proposed development activity includes the placement of fill 
or excavation. If fill or excavation is proposed, ensure compliance with the provisions in 
Section 18.20.020 (Compensatory Storage). 
7.   To determine whether the proposed development activity complies with the no net 
loss standards in Chapter 18.24 (No Net Loss). 

B. Information to Be Obtained and Maintained   
The following information will be obtained and maintained and will be made available for 
public inspection as needed, utilizing forms developed by FEMA where applicable:   
1. Obtain, record, and maintain the actual elevation (in relation to mean sea level) of 

the lowest floor (including basements) and all attendant utilities of all new or 
substantially improved structures located in the regulatory floodplain where DFE or 
BFE data is provided through the FIS, FIRM, or obtained in accordance with 
Subsection 18.20.060 (Use of Other Design Flood Data). 

2. Obtain and record the elevation (in relation to mean sea level) of the natural grade of 
the building site for a structure prior to the start of construction and the placement of 
any fill and ensure that the requirements of Subsections 18.20.010.B (Floodways) 
and 18.16.020.A (Permit Review) are adhered to. 

3. Upon placement of the lowest floor of a structure (including basement) but prior to 
further vertical construction, obtain documentation, prepared and sealed by a 
professional licensed surveyor or engineer, certifying the elevation (in relation to 
mean sea level) of the lowest floor (including basement). 

4. Where DFE or BFE data are utilized, obtain as-built certification of the elevation (in 
relation to mean sea level) of the lowest floor (including basement) prepared and 
sealed by a professional licensed surveyor or engineer, prior to the final inspection. 

5. Maintain all Elevation Certificates (ECs) submitted to the City. 
6. Obtain, record, and maintain the elevation (in relation to mean sea level) to which the 

structure and all attendant utilities were floodproofed for all new or substantially 
improved floodproofed structures where allowed under this title and where DFE or 
BFE data is provided through the FIS, FIRM, or obtained in accordance with Section 
18.20.060 (Use of Other Design Flood Data). 

7. Maintain all floodproofing certificates required under this title. 
8. Record and maintain all variance actions, including justification for their issuance. 
9. Obtain and maintain all hydrologic and hydraulic analyses performed as required 

under Subsection 18.20.010.B (Floodways). 
10. Record and maintain all Substantial Improvement and Substantial Damage 

calculations and determinations as required under Subsection 18.16.020.D (SI/SD). 
11. Maintain for public inspection all records pertaining to the provisions of this title.   
12. Obtain, record, and maintain a non-conversion agreement for any areas constructed 

below FPE subject to inspection at least once a year.   
13. Maintain documentation of how the no net loss standards established in Chapter 

18.24 (Standards for Protection of Regulatory Floodplain Functions) have been met. 
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C. Requirement to Notify Other Entities and Submit New Technical Data   
1. Community Boundary Alterations   

The Floodplain Administrator will notify the Federal Insurance Administrator (FIA) in 
writing whenever the boundaries of the community have been modified by 
annexation or the community has otherwise assumed authority or no longer has 
authority to adopt and enforce floodplain management regulations for a particular 
area, to ensure that all Flood Hazard Boundary Maps (FHBMs) and FIRMs 
accurately represent the community’s boundaries. The notification must include a 
copy of a map of the community suitable for reproduction, clearly delineating the new 
corporate limits or new area for which the community has assumed or relinquished 
floodplain management regulatory authority.   

2. Watercourse Alterations   
Notify adjacent communities, the Department of Land Conservation and 
Development, and other appropriate state and federal agencies, prior to any 
alteration or relocation of a watercourse, and submit evidence of this notification to 
the Federal Insurance Administration. This notification will be provided by the 
applicant to the Federal Insurance Administration as a Letter of Map Revision 
(LOMR) along with either: 
a. A proposed maintenance plan to assure the flood carrying capacity within the 

altered or relocated portion of the watercourse is maintained; or 
b. Certification by a registered professional engineer that the project has been 

designed to retain its flood carrying capacity without periodic maintenance.   
The applicant will be required to submit a Conditional Letter of Map Revision 
(CLOMR) when required under section (Requirement to Notify Other Entities and 
Submit New Technical Data) 4.2.3.3. Ensure compliance with all applicable 
requirements in Subsection 18.16.020.C (Requirement to Notify Other Entities 
and Submit New Technical Data) and Subsection 18.20.010 (Alteration of 
Watercourses).   

3. Requirement to Submit New Technical Data   
A community’s flood elevations may increase or decrease resulting from physical 
changes affecting flooding conditions. As soon as practicable, but not later than six 
months after the date this information becomes available, the City must notify the FIA 
of the changes by submitting technical or scientific data in accordance with Section 
44 of the Code of Federal Regulations (CFR), Sub-Section 65.3. The City may 
require the applicant to submit this data and review fees required for compliance with 
this section through the applicable FEMA Letter of Map Change (LOMC) process.   
The Floodplain Administrator will require a CLOMR prior to the issuance of a 
floodplain development permit for proposed floodway encroachments that increase 
the DFE.   
An applicant must notify FEMA within six months of project completion when an 
applicant has obtained a CLOMR from FEMA. This notification to FEMA must be 
provided as a LOMR.   
The applicant will be responsible for preparing all technical data to support 
CLOMR/LOMR applications and paying any processing or application fees 
associated with the CLOMR/LOMR.   

ATTACHMENT #2

5.1 Page 43



Proposed Code Amendments 

Flood Hazard Regulations Clean Version (January 2025 draft) 13 of 26 

The Floodplain Administrator will be under no obligation to sign the Community 
Acknowledgement Form, which is part of the CLOMR/LOMR application, until the 
applicant demonstrates that the project will or has met the requirements of this code 
and all applicable state and federal laws.   

D. Substantial Improvement and Substantial Damage Assessments and Determinations   
Conduct Substantial Improvement (SI) (as defined in Chapter 18.08) reviews for all 
structural development proposal applications and maintain a record of SI calculations 
within permit files in accordance with Section 18.16.020.B (Information to be Obtained 
and Maintained). Conduct Substantial Damage (SD) (as defined in Chapter 18.08) 
assessments when structures are damaged due to a natural hazard event or other 
causes. Make SD determinations whenever structures within the special flood hazard 
area (as established in Subsection 18.12.020.A) are damaged to the extent that the cost 
of restoring the structure to its before damaged condition would equal or exceed 50 
percent of the market value of the structure before the damage occurred.   

18.16.030 Establishment of Floodplain Development Permit   
A. Floodplain Development Permit Required   

A Floodplain Development Permit must be obtained through application on forms 
furnished by the City Engineer before construction or development begins within any 
area horizontally within the regulatory floodplain established in Subsection 18.12.020.A. 
The Floodplain Development Permit is required for all structures, including manufactured 
dwellings, and for all other development, as defined in Chapter 18.08, including fill and 
other development activities.   

B. Application for Floodplain Development Permit   
Application for a Floodplain Development permit may be made on forms furnished by the 
Floodplain Administrator and may include, but not be limited to, plans in duplicate drawn 
to scale showing the nature, location, dimensions, and elevations of the area in question; 
existing or proposed structures, fill, storage of materials, drainage facilities, and the 
location of the foregoing. Specifically, the following information is required:   
1. The proposed elevation (in relation to mean sea level), of the lowest floor (including 

basement) and all attendant utilities of all new and substantially improved structures; 
in accordance with the requirements of Subsection 18.16.020.B (Information to be 
Obtained and Maintained). 

2. Proposed elevation in relation to mean sea level to which any nonresidential 
structure will be floodproofed. 

3. Certification by a registered professional engineer or architect licensed in the State of 
Oregon that the floodproofing methods proposed for any nonresidential structure 
meet the floodproofing criteria for nonresidential structures in Section 18.20.120 
(Nonresidential Construction). 

4. Description of the extent to which any watercourse will be altered or relocated. 
5. Substantial improvement calculation for any improvement, addition, reconstruction, 

renovation, or rehabilitation of an existing structure. 
6. The amount and location of any fill or excavation activities proposed.   
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18.16.040 Variance Procedure  
The issuance of a variance is for floodplain management purposes only. Flood insurance 
premium rates are determined by federal statute according to actuarial risk and will not be 
modified by the granting of a variance. 

A. Conditions for Variances   
1. Variances from the requirements of this title will be heard and decided by the 

Planning Commission in accordance with the provisions of Section 19.1006 of the 
City municipal code (Type III review). Variances may be issued for new construction 
and substantial improvements to be erected on a lot of one-half acre or less in size 
contiguous to and surrounded by lots with existing structures constructed below the 
design flood level, in conformance with the provisions of Subsections 
18.04.040.D.1.c and D.1.e and 18.04.040.D.2. As the lot size increases beyond one-
half acre, the technical justification required for issuing a variance increases. 

2. Variances will not be issued within any floodway if any increase in flood levels during 
the base flood discharge would result. 

3. Variances may be issued by the City for new construction and substantial 
improvements and for other development necessary for the conduct of a functionally 
dependent use provided that the criteria of Subsection 18.16.040.A.4 are met, and 
the structure or other development is protected by methods that minimize flood 
damages during the design flood and create no additional threats to public safety.   

4. Approval criteria 
Variances will only be issued upon: 
a. A showing of good and sufficient cause; 
b. A determination that failure to grant the variance would result in exceptional 

hardship due to the physical characteristics of the land that render the lot 
undevelopable; 

c. A determination that the granting of a variance will not result in increased flood 
heights, additional threats to public safety, extraordinary public expense, create 
nuisances, cause fraud on or victimization of the public, or conflict with existing 
laws or ordinances; 

d. A determination that the variance is the minimum necessary, considering the 
flood hazard, to afford relief; and 

e.   A demonstration that the development will not result in net loss of the following 
proxies for three floodplain functions in the regulatory floodplain: undeveloped 
space, pervious surface, or trees 6-in or greater diameter at breast height (see 
Chapter 18.24 (Standards for Protection of Regulatory Floodplain Functions)). 

B. Variance Notification   
Any applicant to whom a variance is granted will be given written notice that the 
issuance of a variance to construct a structure below the flood protection elevation may 
result in increased premium rates for flood insurance and that any construction below 
the design flood elevation increases risks to life and property. This notification and a 
record of all variance actions, including justification for their issuance, will be maintained 
in accordance with Subsection 18.16.020.B (Information to be Obtained and 
Maintained).   
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18.20 PROVISIONS FOR FLOOD HAZARD REDUCTION   
In all regulatory floodplains, in addition to the standards established in Chapter 18.24 
(Standards for Protection of Regulatory Floodplain Functions) the following standards must be 
adhered to:   

18.20.010 Alteration of Watercourses   
A. The flood carrying capacity within the altered or relocated portion of said watercourse 

must be maintained. Maintenance must be provided within the altered or relocated 
portion of said watercourse to ensure that the flood carrying capacity is not diminished. 
Compliance with Subsection 18.20.010 (Alteration of Watercourses) and Subsection 
18.16.020.C.3 (Requirement to Submit New Technical Data) is required.   

B. Floodways 
Located within the regulatory floodplains established in Subsection 18.12.020.A are 
watercourses and other areas designated as floodways. The floodway is an extremely 
hazardous area due to the velocity of the floodwaters that carry debris, potential 
projectiles, and erosion potential.   
Encroachments within floodways, including fill, new construction, substantial 
improvements, and other development within a setback of the adopted regulatory 
floodway, are prohibited unless: 
1. A certification by a registered professional civil engineer is provided demonstrating 

through hydrologic and hydraulic analyses performed in accordance with standard 
engineering practice that the proposed encroachment will not result in any increase 
in flood levels within the community during the occurrence of the base flood 
discharge; OR 

2. The encroachment proposal meets all of the following criteria: 
a. Is for the primary purpose of fish enhancement; 
b. Does not involve the placement of any structures (as defined in Chapter 18.08) 

within the floodway; 
c. Has a feasibility analysis completed documenting that fish enhancement will be 

achieved through the proposed project; 
d. Has a maintenance plan in place to ensure that the stream carrying capacity is 

not impacted by the fish enhancement project; 
e. Has approval by the National Marine Fisheries Service, the State of Oregon 

Department of Fish and Wildlife, or the equivalent federal or state agency; and 
f. Has evidence to support that no existing structures will be negatively impacted by 

the proposed activity. 
An approved CLOMR must be provided prior to approval of a floodplain permit. 

C. If the requirements of Subsection 18.20.010.B (Floodways) are satisfied, all new 
construction, substantial improvements, and other development must comply with all 
other applicable flood hazard reduction provisions of Chapter 18.20.   
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18.20.020 Compensatory Storage (Balanced Cut and Fill) 
The placement of fill or structures that displaces 10 cubic yards or less of flood storage area 
is exempt from the requirements of this section (18.20.020).  
The placement of fill or structures that displaces more than 10 cubic yards of flood storage 
area must comply with the following standards: 
A. Development, excavation, and fill must be performed in a manner to maintain or 

increase flood storage and conveyance capacity and not increase design flood 
elevations. 

B. Excavation and fill must not be performed in a manner as to adversely impact other 
functions of a floodplain, including but not limited to, erosion control, promoting 
biodiversity, and ground water recharge.  

C. All fill placed at or below the design flood elevation in the regulatory floodplain must be 
balanced with at least an equal volume of material removal in a hydraulically equivalent 
location. 

D. Excavation will not be counted as compensating for fill if the excavated areas will be 
filled with water in two-year rainstorm conditions or are designated for HCA mitigation. 

E. Temporary fills permitted during construction must be removed. 
F. Uncontained areas of hazardous materials in the regulatory floodplain are prohibited. 
G. Excavation to balance a fill must be located on the same parcel as the fill unless it is not 

reasonable or practicable to do so. In those cases, the excavation may be located in the 
same drainage basin and as close as possible to the fill site subject to the following: 
1. The proposed excavation and fill will not increase flood impacts for surrounding 

properties as determined through hydrologic and hydraulic analysis; 
2. The proposed excavation is authorized under applicable municipal code provisions 

including Section 19.402 Natural Resources; and 
3. Measures to ensure the continued protection and preservation of the excavated area 

for providing balanced cut and fill must be approved by the City. 
H. New culverts, stream crossings, and transportation projects must be designed as 

balanced cut and fill projects or designed not to significantly raise the design flood 
elevation. These projects must be designed to minimize the area of fill in flood 
management areas and to minimize erosive velocities. Stream crossings must be as 
close to perpendicular to the stream as practicable. Bridges must be used instead of 
culverts wherever practicable. 

I. Excavation and fill required for the construction of detention facilities or structures, and 
other facilities, must be designed to reduce or mitigate flood impacts and improve water 
quality. Levees must not be used to create vacant buildable lands. 

18.20.030 Utilities and Equipment  
A. Water Supply, Sanitary Sewer, and Onsite Waste Disposal Systems   

1. All new and replacement water supply systems must be designed to minimize or 
eliminate infiltration of flood waters into the system. 
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2. New and replacement sanitary sewage systems must be designed to minimize or 
eliminate infiltration of flood waters into the systems and discharge from the systems 
into flood waters. 

3. Onsite waste disposal systems must be located to avoid impairment to them or 
contamination from them during flooding, consistent with the Oregon Department of 
Environmental Quality.   

B. Electrical, Mechanical, Plumbing, and Other Equipment   
All new electrical, heating, ventilating, air-conditioning, plumbing, duct systems, and 
other equipment and service facilities must be elevated at or above the flood protection 
elevation or must be designed and installed to prevent water from entering or 
accumulating within the components and to resist hydrostatic and hydrodynamic loads 
and stresses, including the effects of buoyancy, during conditions of flooding. In addition, 
electrical, heating, ventilating, air-conditioning, plumbing, duct systems, and other 
equipment and service facilities in Substantially Improved structures must be elevated at 
or above the flood protection elevation.   

18.20.040 Structures   
A. All new construction and substantial improvements must be anchored to prevent 

flotation, collapse, or lateral movement of the structure resulting from hydrodynamic and 
hydrostatic loads, including the effects of buoyancy. 

B. All new construction and substantial improvements must be constructed with flood 
resistant materials below the flood protection elevation. 

C. All new construction and substantial improvements must be constructed using methods 
and practices that minimize flood damage.     

18.20.050 Tanks   
A. Underground tanks must be anchored to prevent flotation, collapse and lateral 

movement under conditions of the design flood. 
B. Above-ground tanks must be installed at or above the flood protection elevation. 

18.20.060 Use of Other Design Flood Data   
When DFE data has not been provided in accordance with Section 18.12.020 (Basis for 
Establishing the Regulatory Floodplain), the Floodplain Administrator will obtain, review, and 
reasonably utilize any flood elevation data available from a federal, state, or other source, in 
order to administer Section 18.20.   

18.20.070 Structures Located in Multiple or Partial Flood Zones   
In coordination with the State of Oregon Specialty Codes: 

A. When a structure is located in multiple flood zones on the community’s regulatory 
floodplain maps the provisions for the more restrictive flood zone will apply. 

B. When a structure is partially located in a regulatory floodplain, the entire structure must 
meet the requirements for new construction and substantial improvements.   
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18.20.080 Critical Facilities   
Construction of new critical facilities must be located outside the limits of the regulatory 
floodplain. 
If allowed by variance in accordance with the provisions of this title, new critical facilities 
constructed within the regulatory floodplain must have the lowest floor elevated at least 3 feet 
above the DFE or to the height of the 500-year flood, whichever is higher. Access to and from 
any new critical facility must also be protected to the height utilized above. Floodproofing and 
sealing measures must be taken to ensure that toxic substances will not be displaced by or 
released into floodwaters. 
Existing critical facilities, including future improvements and maintenance to critical facilities, 
within the limits of the regulatory floodplain are exempt from this requirement. 

18.20.090 Flood Openings   
All new construction and substantial improvements with fully enclosed areas below the lowest 
floor (excluding basements) are subject to the following requirements. 
Enclosed areas below the flood protection elevation, including crawl spaces, must: 

A. Be designed to automatically equalize hydrostatic flood forces on walls by allowing for 
the entry and exit of floodwaters; 

B. Be used solely for parking, storage, or building access; 
C. Be certified by a registered professional engineer or architect or meet or exceed all of 

the following minimum criteria: 
1. A minimum of two openings. 
2. The total net area of non-engineered openings must be not less than 1 square inch 

for each square foot of enclosed area, where the enclosed area is measured on the 
exterior of the enclosure walls. 

3. The bottom of all openings must be no higher than one foot above grade. 
4. Openings may be equipped with screens, louvers, valves, or other coverings or 

devices provided that they must allow the automatic flow of floodwater into and out of 
the enclosed areas and must be accounted for in the determination of the net open 
area. 

5. All additional higher standards for flood openings in the State of Oregon Residential 
Specialty Codes Section R322.2.2 must be complied with when applicable.   

18.20.100 Garages   
A. Attached garages may be constructed with the garage floor slab below the flood 

protection elevation, if the following requirements are met: 
1. Not located within a floodway. 
2. The floors are at or above grade on not less than one side; 
3. The garage is used solely for parking, building access, and/or storage; 
4. The garage is constructed with flood openings in compliance with Subsection 

18.04.050.I (Flood Openings) to equalize hydrostatic flood forces on exterior walls by 
allowing for the automatic entry and exit of floodwater. 
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5. The portions of the garage constructed below the flood protection elevation are 
constructed with materials resistant to flood damage; 

6. The garage is constructed in compliance with the standards in Chapter 18.20; and 
7. The garage is constructed with electrical, and other service facilities located at or 

above the design flood elevation plus 1 foot.  
8. A Non-Conversion Agreement is recorded in the chain of title and prohibits alteration 

of the accessory structure at a later date as to violate the building code and 
floodplain damage prevention ordinance requirements and the owner(s) and 
subsequent owner(s) agree to allow a representative of the City of Milwaukie onto 
the Property and into the building(s) to verify compliance with this Agreement. 

B. Detached garages must be constructed in compliance with the standards for accessory 
structures in Subsection 18.20.150 (Accessory Structures) or nonresidential structures in 
Section 18.20.120 (Nonresidential Construction) depending on the square footage of the 
garage.   

18.20.110 Residential Construction   
A. New construction and substantial improvement of any residential structure must have 

the lowest floor, including basement, elevated at or above the flood protection elevation. 
B. Enclosed areas below the lowest floor must comply with the flood opening requirements 

in Section 18.20.090 (Flood Openings).  
C. Enclosed areas below the lowest floor must be constructed with flood resistant materials. 
D. No enclosed areas below flood protection elevation are permitted at locations sharing a 

cross section with average floodway velocities that are expected to meet or exceed 5 ft/s 
(feet per second).   

18.20.120 Nonresidential Construction   
A. New construction and substantial improvement of any commercial, industrial, or other 

nonresidential structure must have the lowest floor, including basement, elevated at or 
above the flood protection elevation; or, together with attendant utility and sanitary 
facilities, must: 
1. Be floodproofed so that below the flood protection elevation the structure is 

watertight, with walls substantially impermeable to the passage of water. 
2. Have structural components capable of resisting hydrostatic and hydrodynamic loads 

and effects of buoyancy. 
3. Be certified by a registered professional engineer or architect that the design and 

methods of construction are in accordance with accepted standards of practice for 
meeting provisions of this section based on their development and/or review of the 
structural design, specifications and plans. Any certifications must be provided to the 
Floodplain Administrator as set forth in Subsection 18.16.020.B (Information to be 
Obtained and Maintained). 

B. Nonresidential structures that are elevated, not floodproofed, must comply with the 
standards for enclosed areas below the lowest floor in Section 18.20.090 (Flood 
Openings). 
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C. Applicants floodproofing nonresidential buildings must be notified that flood insurance 
premiums will be based on rates that are 1 foot below the floodproofed level. 

D. Applicants must supply a maintenance plan for the entire structure to include but not 
limited to: exterior envelop of structure; all penetrations to the exterior of the structure; all 
shields, gates, barriers, or components designed to provide floodproofing protection to 
the structure; all seals or gaskets for shields, gates, barriers, or components; and, the 
location of all shields, gates, barriers, and components, as well as all associated 
hardware, and any materials or specialized tools necessary to seal the structure. 

E. Applicants must supply an Emergency Action Plan (EAP) for the installation and sealing 
of the structure prior to a flooding event that clearly identifies what triggers the EAP and 
who is responsible for enacting the EAP.   

18.20.130 Manufactured Dwellings   
A. New or substantially improved manufactured dwellings supported on solid foundation 

walls must be constructed with flood openings that comply with Section 18.20.090 (Flood 
Openings). 

B. The bottom of the longitudinal chassis frame beam must be at or above flood protection 
elevation. 

C. New or substantially improved manufactured dwellings must be anchored to prevent 
flotation, collapse, and lateral movement during the design flood. Anchoring methods 
may include, but are not limited to, use of over-the-top or frame ties to ground anchors 
(see FEMA’s “Manufactured Home Installation in Flood Hazard Areas” guidebook for 
additional techniques). 

D. Electrical crossover connections must be at or above design flood elevation plus 1 foot.   

18.20.140 Recreational Vehicles   
A recreational vehicle placed on sites is required to: 

A. Be on the site for fewer than 180 consecutive days; and 
B. Be fully licensed and ready for highway use, on its wheels or jacking system, attached to 

the site only by quick disconnect type utilities and security devices, and have no 
permanently attached additions; or 
Meet the requirements of Section 18.20.130 (Manufactured Dwellings), including the 
anchoring and elevation requirements for manufactured dwellings.   

18.20.150 Accessory Structures   
Relief from elevation or floodproofing requirements for residential and nonresidential structures 
may be granted for accessory structures that meet the following requirements: 

A. Accessory structures located partially or entirely within the floodway must comply with 
requirements for development within a floodway found in Subsection 18.20.010.B 
(Floodways). 

B. Accessory structures must only be used for parking, access, and/or storage and must 
not be used for human habitation. 

C. In compliance with State of Oregon Specialty Codes, accessory structures on properties 
that are zoned residential are limited to one-story structures less than 200 square feet, 
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or 400 sq ft if the property is greater than 2 acres in area and the proposed accessory 
structure will be located a minimum of 20 feet from all property lines. Accessory 
structures on properties that are zoned as nonresidential are limited in size to 120 sq ft. 

D. The portions of the accessory structure located below the flood protection elevation must 
be built using flood resistant materials. 

E. The accessory structure must be adequately anchored to prevent flotation, collapse, and 
lateral movement of the structure resulting from hydrodynamic and hydrostatic loads, 
including the effects of buoyancy, during conditions of the design flood. 

F. The accessory structure must be designed and constructed to equalize hydrostatic flood 
forces on exterior walls and comply with the requirements for flood openings in Section 
18.20.090 (Flood Openings). 

G. Accessory structures must be located and constructed to have low damage potential 
including no enclosed areas at locations sharing a cross section with floodway velocities 
that are expected to meet or exceed 5 ft/s. 

H. Accessory structures must not be used to store toxic material, oil, or gasoline, or any 
priority persistent pollutant identified by the Oregon Department of Environmental Quality 
unless confined in a tank installed incompliance with Section 18.20.030 (Utilities and 
Equipment). 

I. Accessory structures must be constructed with electrical, mechanical, and other service 
facilities located and installed so as to prevent water from entering or accumulating 
within the components during conditions of the design flood. 

J. A Non-Conversion Agreement is recorded in the chain of title and prohibits alteration of 
the accessory structure at a later date as to violate the building code and floodplain 
damage prevention ordinance requirements and the owner(s) and subsequent owner(s) 
agree to allow a representative of the City of Milwaukie onto the Property and into the 
building(s) at least once a year to verify compliance with this Agreement. 

18.24 STANDARDS FOR PROTECTION OF REGULATORY FLOODPLAIN FUNCTIONS  
Floodplains provide a number of key functions, including floodplain storage, water quality, and 
vegetation. Development within the floodplain can negatively impact and diminish those 
functions. Adherent to the 2016 Biological Opinion developed by the National Marine Fisheries 
Service, mitigation is necessary to ensure there is no net loss in key floodplain functions when 
development is proposed in the regulatory floodplain.  
“No net loss” applies to the net change in floodplain functions as compared to existing 
conditions at the time of proposed development. No net loss can be achieved by first avoiding 
negative effects to floodplain functions to the degree possible; then minimizing remaining 
effects; then replacing and/or otherwise compensating for, offsetting, or rectifying the residual 
adverse effects to the three floodplain functions. 
Proxies that provide measurable actions for preventing the loss of these key functions include 
undeveloped space (for flood storage), pervious surfaces (for water quality), and trees (for 
vegetation). No net loss of these three proxies is required for any development in the regulatory 
floodplain that would reduce undeveloped space, increase impervious surface, or result in a loss 
of trees that are 6 inches (in) diameter at breast height (DBH) or greater. Mitigation must be 
addressed to the floodplain function that is receiving the detrimental impact.  
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In all regulatory floodplains, in addition to the applicable standards established in Chapter 18.20 
(Provisions for Flood Hazard Reduction), the following standards for floodplain function proxies 
must be adhered to where applicable, with mitigation provided in accordance with the ratios 
presented in Table 18.24.040 as needed.  

18.24.010 Undeveloped Space 
Development proposals must not reduce the fish-accessible and egress-able habitat and flood 
storage volume created by undeveloped space within the regulatory floodplain. A development 
proposal within the regulatory floodplain that would impact undeveloped space must achieve no 
net loss of fish-accessible and egress-able space and flood storage volume. 
Lost undeveloped space must be replaced with fish-accessible and egress-able compensatory 
flood storage volume based on the ratios in Table 18.24.040. The undeveloped space provided 
as replacement must be hydrologically connected to the waterbody that is the flooding source 
and must be designed so that there is no increase in velocity. 

18.24.020 Pervious Surfaces 
Development proposals must not reduce pervious surface in the regulatory floodplain. New 
impervious surface must be mitigated through at least one of the following options:  

A. Demonstrate no net increase in impervious surface area within the regulatory floodplain. 
B. Use green infrastructure (including LID as an option) to achieve no net loss of pervious 

surface by infiltrating stormwater in an amount equal to or greater than the infiltration lost 
by the placement of new impervious surface, as documented by a qualified professional.  

C. If prior the methods identified in Subsections 18.24.020.A or B are not feasible and (as 
documented by a qualified professional), stormwater retention is required to ensure no 
increase in peak volume or flow and to maximize infiltration (water quantity) unless the 
outfall discharges into the ocean. Treatment is also required to minimize pollutant 
loading (water quality) for post-construction stormwater runoff from any net increase in 
impervious area. 
1. Retention facilities must meet all of the following requirements: 

a. Limit discharge to match the pre-development peak discharge rate (i.e., the 
discharge rate of the site based on its natural groundcover and grade before any 
development occurred) for the 10-year peak flow, using a continuous simulation 
for flows between 50% of the 2-year event and the 10-year flow event (annual 
series).  

b. Treat stormwater to remove sediment and pollutants from impervious surfaces 
such that at least 80% of the suspended solids are removed from the stormwater 
prior to discharging to the receiving water body.  

c. Be designed to not entrap fish.  
d. Be certified by a qualified professional. 

2. Detention facilities must meet all of the following requirements: 
a. Drain to the source of flooding. 
b. Be designed by a qualified professional. 
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3. For multi-parcel facilities, including subdivisions, stormwater treatment practices 
must have an enforceable operation and maintenance agreement to ensure the 
system functions as designed. This agreement must include: 
a. Access to stormwater treatment facilities at the site by the City for the purpose of 

inspection and repair.  
b.  A legally binding document specifying the parties responsible for the proper 

maintenance of the stormwater treatment facilities. The agreement must be 
recorded and must bind subsequent purchasers and sellers even if they were not 
party to the original agreement. 

c. For stormwater controls that include vegetation and/or soil permeability, the 
operation and maintenance manual must include maintenance of these elements 
to maintain the functionality of the feature. 

d. The responsible party for the operation and maintenance of the stormwater 
facility must have the operation and maintenance manual on site and available at 
all times. Records of the maintenance and repairs must be retained and made 
available for inspection by the City for 5 years. 

18.24.030 Trees 
Development proposals must result in no net loss of trees 6-in DBH or greater within the 
regulatory floodplain. This requirement does not apply to silviculture where there is no 
development. Note that tree removal may also be subject to the provisions of Chapter 16.32. 

A. Trees 6-in DBH or greater that are removed from the RBZ, floodway, or RBZ-fringe must 
be replaced at the ratios provided in Table 18.24.040 and planted within the regulatory 
floodplain.  

B. Replacement trees must be native species that would occur naturally in the Level III 
ecoregion of the impact area. 

C. Replacement trees must average at least 1.5-in caliper or at least 5 ft overall height after 
planting. 

18.24.040 General No Net Loss Standards 
A. Mitigation standards 

1. Mitigation may be onsite or off-site but must occur within the regulatory floodplain.  
2. RBZ impacts must be offset in the RBZ, whether on-site or off-site.  
3. Mitigation can be provided in a combination of locations as long as the applicable 

multipliers provided in Table 18.24.040 are applied appropriately.  
4. No net loss mitigation must be provided within, in order of preference: 1) the lot or 

parcel that floodplain functions were removed from, 2) the same reach of the 
waterbody where the development is proposed, or 3) the regulatory floodplain within 
the same hydrologically connected area as the proposed development. Table 
18.24.040 presents the no net loss ratios, which increase based on the preferences 
listed above. 
a. The basic mitigation ratios of Table 18.24.040 apply to mitigation that occurs on-

site and within the regulatory floodplain. This is the preferred location for 
mitigation. 
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b. Mitigation multipliers of 100% apply to mitigation that occurs off-site but within the 
same waterbody reach (within the regulatory floodplain) and result in the required 
mitigation occurring at the same value described by the ratios above. This is the 
second preference for mitigation location. 

c. Mitigation multipliers of 200% apply to mitigation that occurs off-site and in a 
different waterbody reach but within the same watershed (5th field) (within the 
regulatory floodplain) and result in the required mitigation ratios being doubled. 
This is the third preference for mitigation location and represents the final option. 

For example, if a development would create 1,000 sq ft of new impervious surface, 
then 1,000 sq ft of new pervious surface would need to be created. However, if only 
500 sq ft of the total 1000 sq ft of required pervious surface mitigation can be 
conducted onsite and in the same waterbody reach, the remaining 500 sq ft of 
required pervious surface mitigation occurring off-site at a different reach would 
double because of the 200% multiplier. In other words, another 1,000 sq ft of 
pervious surface would need to be created at the location in the different reach, in 
addition to the 500 sq ft created within the same reach. 

5. Compliance with no net loss for undeveloped space or impervious surface is 
preferred to occur prior to the loss of floodplain function but, at a minimum, must 
occur concurrent with the loss. 

6. Additional standards may apply in the RBZ as per Subsection 18.24.040.C. 
B. Riparian buffer zone (RBZ) 

The riparian buffer zone (RBZ) is measured from the ordinary high-water mark (OHWM) 
of a fresh waterbody (lake; pond; ephemeral, intermittent, or perennial stream) or mean 
higher-high water (MHHW) of a marine shoreline or tidally influenced river reach to 170 ft 
horizontally on each side of the stream or inland of the MHHW. The RBZ includes the 
area between these outer boundaries on each side of the stream, including the stream 
channel. Where the RBZ is larger than the regulatory floodplain, the no net loss 
standards of this title only apply to the area within the regulatory floodplain.  
The RBZ-fringe is the area outside of the RBZ and floodway but still within the regulatory 
floodplain. 
1. Functionally dependent uses are only subject to the no net loss standards for 

development in the RBZ. Ancillary features that are associated with but do not 
directly impact the functionally dependent use in the RBZ (including manufacturing 
support facilities and restrooms) are subject to the beneficial gain standard described 
below in Subsection 18.24.040.C.3 in addition to no net loss standards.  

2. Any other use of the RBZ requires a greater offset to achieve no net loss of 
floodplain functions, in addition to complying with the no net loss standards 
described above, through the beneficial gain standard described below in Subsection 
18.24.040.C.3.  

3. The beneficial gain standard requires that an area in the RBZ within the same reach 
as the project (on-site or off-site) and equivalent to 5% of the total project area within 
the RBZ must be planted with native herbaceous, shrub, and tree vegetation. 

4. Uses in the RBZ-fringe are not subject to the beneficial gain standard. 
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Table 18.24.040 
Mitigation Standards for No Net Loss 

Basic Mitigation 
Ratios 

Undeveloped 
Space (cu ft) 

Impervious 
Surface (sq ft) 

Trees 
(6-in<DBH<20-in) 

Trees 
(20-in<DBH<39-in) 

Trees 
(39-in<DBH) 

RBZ & 
Floodway 

2:1 1:1 3:1 5:1 6:1 

RBZ-Fringe 1.5:1 1:1 2:1 4:1 5:1 

Mitigation 
Multipliers 

     

Off-site 
mitigation, same 
waterbody 
reach 

100% 100% 100% 100% 100% 

Off-site 
mitigation, 
different 
waterbody 
reach but same 
watershed (5th 
field) 

200% 200% 200% 200% 200% 

18.24.050 Activities Exempt from No Net Loss Standards 
The following activities are not subject to the no net loss standards in Chapter 18.24; however, 
they may not be exempt from floodplain development permit requirements. 

A. Normal maintenance of structures, such as re-roofing and replacing siding, provided 
there is no change in the footprint or expansion of the roof of the structure.  

B. Normal street, sidewalk, and road maintenance, including filling potholes, repaving, and 
installing signs and traffic signals, that does not alter contours, use or alter culverts, and 
is less than 6 in above grade. Exempt activities do not include expansion of paved 
areas. 

C. Routine maintenance of landscaping that does not involve grading, excavation, or filling. 
D. Routine agricultural practices such as tilling, plowing, harvesting, soil amendments, and 

ditch cleaning that does not alter the ditch configuration, provided the spoils are removed 
from the regulatory floodplain or tilled into fields as a soil amendment. 

E. Routine silviculture practices that do not meet the definition of development, including 
harvesting of trees as long as root balls are left in place and forest road construction or 
maintenance that does not alter contours, use or alter culverts, and is less than 6 in 
above grade.  

F. Removal of noxious weeds and hazard trees, and replacement of non-native vegetation 
with native vegetation.  
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G. Normal maintenance of above ground utilities and facilities, such as replacing downed 
power lines and utility poles, provided there is no net change in footprint.  

H. Normal maintenance of a levee or other flood control facility prescribed in the operations 
and maintenance plan for the levee or flood control facility. Normal maintenance does 
not include repair from flood damage, expansion of the prism, expansion of the face or 
toe, or addition of protection on the face or toe with rock armor.  

I. Habitat restoration activities. 
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COUNCIL ORDINANCE No.  
 
AN ORDINANCE OF THE CITY OF MILWAUKIE, OREGON, AMENDING MUNICIPAL 
CODE (MMC) TITLE 18 FLOOD HAZARD REGULATIONS TO COMPLY WITH NEW 
FEDERAL REQUIREMENTS (FILE #ZA-2024-003). 

WHEREAS, the State of Oregon has in Oregon Revised Statute 197.175 delegated the 
responsibility to local governmental units to adopt floodplain management regulations 
designed to promote the public health, safety, and general welfare of its citizens; and 

WHEREAS, Title 18 of the Milwaukie Municipal Code (MMC) establishes flood 
hazard regulations designed to minimize public and private losses due to flooding; and 

WHEREAS, the proposed amendments reflect the preliminary conclusions of a 
Biological Opinion issued by the National Marine Fisheries Service regarding impacts of 
requirements of the National Flood Insurance Program (NFIP) on several species of 
threatened or endangered anadromous fish species protected by the Endangered Species 
Act; and 

WHEREAS, the proposed amendments establish standards to ensure “no net loss” of 
key floodplain functions when certain activities are proposed within the regulatory 
floodplain; and 

WHEREAS, adoption of the proposed amendments is required for the City to 
continue to participate in the NFIP; and 

WHEREAS, legal and public notices have been provided as required by law; and 

WHEREAS, on January 14, 2025, the Planning Commission conducted a public 
hearing as required by MMC 19.1008.5 and adopted a motion in support of the proposed 
amendments; and 

WHEREAS, the City Council finds that the proposed amendments are in the public 
interest of the City of Milwaukie; 

Now, Therefore, the City of Milwaukie does ordain as follows: 

Section 1. Findings. Findings of fact in support of the proposed amendments are 
adopted by the City Council and are attached as Exhibit A. 

Section 2. Amendments. The Milwaukie Municipal Code is amended as described in 
Exhibit B (underline/strikeout version) and Exhibit C (clean version).  

Section 3. Effective Date. The amendments shall become effective immediately upon 
adoption.  

Read the first time on _________, and moved to second reading by _________ vote of 
the City Council.  



EXHIBIT 1 

Page 2 of 2 – Ordinance No.  

Read the second time and adopted by the City Council on _________.  

Signed by the Mayor on _________. 

   

  Lisa M. Batey, Mayor 

ATTEST:  APPROVED AS TO FORM: 

   

Scott S. Stauffer, City Recorder  Justin D. Gericke, City Attorney 
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Sections of the Milwaukie Municipal Code not addressed in these findings are found to be 
inapplicable to the decision on this application. 

1. The applicant, the City of Milwaukie, proposes to amend the flood hazard regulations that 
are established in Title 18 of the Milwaukie Municipal Code (MMC). The land use 
application file number is ZA-2024-003. 

2. The purpose of the proposed code amendments is to update the City’s flood hazard 
regulations to establish standards for “no net loss” of key floodplain functions when 
certain activities are proposed within the regulatory floodplain. The proposed 
amendments reflect the preliminary conclusions of a Biological Opinion issued by the 
National Marine Fisheries Service (NMFS) regarding impacts of the National Flood 
Insurance Program (NFIP) on several species of threatened or endangered anadromous 
fish species protected by the Endangered Species Act (ESA). The amendments are 
necessary for the City to retain eligibility to participate in the NFIP, which allows residents 
to purchase flood insurance at a reasonable cost. The proposal is to amend the existing 
language in Title 18 based on model language provided by the Federal Emergency 
Management Agency (FEMA), which oversees the NFIP. 

3. The proposal is subject to the criteria and procedures outlined in the following sections of 
the Milwaukie Municipal Code (MMC): 

• MMC Section 19.902 Amendments to Maps and Ordinances 

• MMC Chapter 19.1008 Type V Review 

The application has been processed and public notice provided in accordance with MMC 
Section 19.1008 Type V Review. An initial evidentiary hearing was held by the Planning 
Commission on January 14, 2025, and another public hearing was held by the City Council 
on February 4, 2025, as required by law.   

4. MMC Section 19.902 Amendments to Maps and Ordinances  

MMC 19.902 establishes the general process for amending the City’s Comprehensive Plan 
and land use regulations within the Milwaukie Municipal Code. Specifically, MMC 
Subsection 19.902.5 establishes Type V review as the process for changing the text of land 
use regulations, with the following approval criteria: 

a. MMC Subsection 19.905.B.1 requires that the proposed amendment be consistent 
with other provisions of the Milwaukie Municipal Code. 

The proposed amendments are consistent with other provisions of the Milwaukie Municipal 
Code, including MMC Chapter 16.32 Tree Code and MMC Section 19.402 Natural 
Resources.  
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This standard is met. 

b. MMC Subsection 19.902.5.B.2 requires that the proposed amendment be consistent 
with the goals and policies of the Comprehensive Plan. 

Of the various goals, objectives, and policies in the Comprehensive Plan, the chapter on 
Environmental Stewardship & Community Resiliency, with its sections on natural hazards 
and natural resources, is especially relevant to the proposed amendments.  

The Natural Hazards section includes the following goal statement, goals, and policies: 

Protect the Milwaukie community from the threats of natural hazards, including 
those induced by climate change, through risk minimization, education, and 
adaptation. 

Goal 5.1 – Identifying, Avoiding, and Reducing Hazard Potential 

Identify areas with high natural hazard potential and develop policies and 
programs to avoid or reduce potential negative impacts. 

Policy 5.1.1: Ensure that City natural hazard maps stay updated and reflect the 
most recent information and best available science for natural hazard areas, 
including flooding, landslides, liquefaction, unstable soils, wildfire, 
earthquakes, drought and sea level rise. 

Policy 5.1.2: Require the submittal and neutral third-party review of detailed 
technical reports for proposed development within high-risk flood, 
liquefaction, and landslide hazard areas. 

Policy 5.1.3: Encourage and prioritize development in areas with low risk of 
natural hazards and restrict development in areas with high risk that 
cannot be adequately mitigated. 

Policy 5.1.4: Regulate floodplain areas in a manner that protects the public, 
recognizes their natural functions as waterways and critical habitat, and 
provides open space/recreational opportunities. 

Goal 5.2 – Partnerships and Education 

Continue and expand partnerships with government agencies, utilities, and other 
groups that can help Milwaukie residents prepare for natural hazards. 

Policy 5.2.1: Continue to coordinate with regional, state and federal agencies 
on disaster preparedness efforts. 

Policy 5.2.3: Ensure that mapping of the 100- and 500-year floodplain areas 
stays current and accurate. 

Goal 5.3 – Infrastructure and Building Resiliency 

Ensure that the City’s built environment and infrastructure are adequately 
prepared for natural disasters. 
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Policy 5.3.1: Ensure that relevant sections of the Milwaukie Municipal Code, 
most notably those that deal with Flood Hazards, Seismic Conditions, and 
Soils, are maintained to reflect best available science. 

The Natural Resources and Environmental Quality section includes the following goal 
statement, goals, and policies: 

Protect, conserve, and enhance the quality, diversity, quantity and resiliency of 
Milwaukie’s natural resources and ecosystems, and maintain the quality of its air, 
land, and water. Utilize a combination of development regulations, incentives, 
education and outreach programs, and partnerships with other public agencies and 
community stakeholders. 

Goal 3.2 – Water Quality and Resources 

Enhance the quality of Milwaukie’s water resources and ensure they have 
adequate flows and quantity to support their long-term health. 

Policy 3.2.1: Support programs and regulations to enhance and maintain the 
health and resilience of watersheds, riparian and upland zones, and 
floodplains. 

Policy 3.2.4: Require a detailed analysis, including alternatives, of how 
development will avoid impacts to natural resources. If impacts cannot be 
avoided, include a detailed analysis of how development will minimize 
and mitigate impacts to the natural resources. 

Policy 3.2.5: Regulate floodplains to protect and restore associated natural 
resources and functions, increase flood storage capacity, provide salmon 
habitat, minimize the adverse impacts of flood events, and promote climate 
change resiliency. 

Policy 3.2.6: When considering development proposals, take into account 
changes in water flow, quantity and duration of flow associated with both 
development and climate change and evaluate the downstream impacts of 
development in upland areas. 

Policy 3.2.7: Protect water quality of streams by using best available science to 
help control the amount, temperature, turbidity, duration, and quality of 
runoff that flows into them, in partnership with other regulatory agencies. 

Policy 3.2.8: Improve stormwater detention and treatment standards through 
the use of best available science, technology, and management practices to 
meet water quality standards and achieve wildlife habitat protection and 
connectivity goals and standards. 

Policy 3.2.9: Establish the City’s preference for sustainable stormwater 
facilities that utilize natural systems and green technology through the use 
of incentives as well as future code changes. 
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Goal 3.3 – Flora and Fauna Habitat 

Protect and conserve aquatic, aerial, arboreal, and terrestrial wildlife and plant 
habitat. 

Policy 3.3.1: Protect habitat areas for native and non-invasive naturalized 
plants and wildlife that live and move through the city, especially climate-
adapted species, pollinators, and indigenous species subject to Native 
American fishing rights. Focus these efforts on habitat that is part of or 
helps create an interconnected system of high-quality habitat and considers 
downstream impacts of activities within Milwaukie. 

Policy 3.3.2: Consider impacts to habitat connectivity when reviewing 
development proposals. 

Policy 3.3.3: Work with regulatory agencies and private property owners to 
remove barriers to fish passage and wildlife movement corridors between 
the Willamette River and its tributaries. 

Policy 3.3.4: Protect and enhance riparian vegetation that provides habitat and 
improves water quality along creeks and streams through the use of best 
available science and management practices to promote beneficial 
ecosystem services, such as managing water temperature and providing 
woody debris for habitat. 

Policy 3.3.5: Require mitigation that restores ecological functions and 
addresses impacts to habitat connectivity as part of the development 
review process. 

The City’s flood regulations are an important part of a larger network of regional, state, and 
federal rules intended to protect the public and reduce flood damage. When certain activities 
are proposed within the regulatory floodplain, the proposed amendments will establish 
standards for “no net loss” of key floodplain functions, including flood storage capacity and 
fish access, water quality, and riparian vegetation. The proposed amendments reflect the 
preliminary conclusions of a Biological Opinion issued by NMFS regarding impacts of the 
NFIP on several species of threatened or endangered anadromous fish species protected by the 
ESA.  

As proposed, the amendments are consistent with and facilitate the actualization of many 
relevant goals and policies in the City’s Comprehensive Plan. 

This standard is met. 

c. MMC Subsection 19.902.5.B.3 requires that the proposed amendment be consistent 
with the Metro Urban Growth Management Functional Plan and relevant regional 
policies. 

The proposed amendments are consistent with the following applicable sections of Metro’s 
Urban Growth Management Functional Plan: 
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Title 3 – Water Quality and Flood Management 

MMC Title 18 (Flood Hazard Regulations) incorporates Metro’s Title 3 regulations as to 
ensure that the City’s regulations for flood management are consistent with those of Metro, 
including those related to protecting the key floodplain function of water quality. 
Furthermore, the proposed amendments are designed to ensure that City regulations continue 
to be consistent with applicable federal regulations for flood management. 

Title 8 – Compliance Procedures 

The City’s current Comprehensive Plan and land use regulations comply with the Functional 
Plan. The proposed amendments will be deemed to comply with the Functional Plan if no 
appeal to the Land Use Board of Appeals is made within the 21-day period set forth in ORS 
197.830(9). As required by Metro Code Section 3.07.820.A, the City has provided notice of the 
proposed amendments to Metro’s Chief Operating Officer more than 35 days in advance of the 
City Council hearing on the proposed amendments. 

In processing the proposed amendments, the City has followed its own requirements and 
procedures for community involvement. The proposed amendments have been discussed at a 
public information meeting and a public City Council work session. The City has conducted 
public hearings on the proposed amendments before the Planning Commission and City 
Council and has published public notice prior to each hearing.  

Title 13 – Nature in Neighborhoods 

The proposed amendments reflect the importance of key floodplain functions for the survival of 
several species of threatened or endangered anadromous fish species. The requirement to 
ensure that new undeveloped space established within the floodplain provides sufficient fish 
access and egress emphasizes the importance of habitat connectivity. The requirement to 
mitigate tree removal within the floodplain by planting new trees at a ratio of 3:1 or higher 
emphasizes the importance of riparian vegetation. 

This standard is met. 

d. MMC Subsection 19.902.5.B.4 requires that the proposed amendment be consistent 
with relevant State statutes and administrative rules, including the Statewide 
Planning Goals and Transportation Planning Rule. 

Goal 1 – Citizen Involvement  

To develop a citizen involvement program that ensures the opportunity for citizens 
to be involved in all phases of the planning process. 

The City has an adopted and acknowledged amendment process and has followed that process 
in making these amendments. Public hearings on the proposed amendments have been held 
and public notice was published prior to each hearing. In addition, all owners of property 
within designated flood hazard areas were sent notice of the public hearings. The Planning 
Commission members are appointed by an elected City Council, following an open and public 
selection process. 
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Goal 2 – Land Use Planning  

To establish a land use planning process and policy framework as a basis for all 
decision and actions related to use of land and to assure an adequate factual base for 
such decisions and actions. 

The proposed amendments will not change the City’s land use planning process. The City will 
continue to have a comprehensive land use plan and implementing regulations that are 
consistent with the plan. The proposed amendments will update MMC Title 18 of the 
municipal code and make it consistent with applicable federal flood management regulations. 
These changes strengthen the City’s existing policies that implement Goal 2. 

Goal 5 – Natural Resources, Scenic and Historic Areas, and Open Spaces 

To protect natural resources and conserve scenic and historic areas and open spaces. 

The proposed amendments will ensure that development within the regulatory floodplain 
results in no net loss of key floodplain functions, including fish access and egress and riparian 
vegetation. The proposed amendments reflect the preliminary conclusions of a Biological 
Opinion issued by NMFS regarding impacts of the NFIP on several species of threatened or 
endangered anadromous fish species protected by the ESA. By maintaining key floodplain 
functions, the proposed amendments serve to protect natural resources in flood hazard areas. 

Goal 6 – Air, Water, and Land Resources Quality 

To maintain and improve the quality of the air, water, and land resources of the state. 

The proposed amendments will ensure that development activities within the regulatory 
floodplain suffer no net loss of key floodplain functions, including water quality. The new 
rules will require no net increase in impervious surface or that any net increase in impervious 
surface be mitigated by techniques that retain and treat stormwater to maintain water quality.  

Goal 7 – Areas Subject to Natural Hazards 

To protect people and property from natural hazards. 

The proposed amendments will improve the City’s implementation of Statewide Planning 
Goal 7. The proposed amendments are specifically designed to ensure that City ordinances 
relating to development in designated flood hazard areas continue to be consistent with 
applicable federal regulations for flood management. 

This standard is met. 

e. MMC Subsection 19.902.5.B.5 requires that the proposed amendment be consistent 
with relevant federal regulations. 

The primary purpose of the proposed amendments is to revise the flood hazard regulations of 
MMC Title 18 so that they remain consistent with the latest federal regulations and guidance.   

This standard is met. 
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The City Council finds that the proposed amendments to MMC Title 18 (Flood Hazard 
Regulations) are consistent with the applicable approval criteria for zoning text amendments as 
established in MMC 19.902.5.B. 

5. MMC Section 19.1008 Type V Review 

MMC 19.1008 establishes the procedures and requirements for Type V review, which is the 
process for legislative actions. The City Council, Planning Commission, Planning Manager, 
or any individual may initiate a Type V application. 

The proposed amendments were initiated by the Planning Manager on November 4, 2024.  

a. MMC Subsection 19.1008.3 establishes the public notice requirements for Type V 
review. 

(1) MMC Subsection 19.1008.3.A General Public Notice 

MMC 19.1008.3.A establishes the requirements for public notice, including a 
requirement to post public notice of a public hearing on a Type V application at 
least 30 days prior to the first evidentiary hearing. The notice must be posted on 
the City website and at City facilities that are open to the public. 

A notice of the Planning Commission’s January 14, 2025, hearing was posted as 
required on December 13, 2024. A notice of the City Council’s February 4, 2025, 
hearing was posted on January 10, 2025.  

(2) MMC Subsection 19.1008.3.B DLCD Notice 

MMC 19.1008.3.B requires notice of a Type V application be sent to the 
Department of Land Conservation and Development (DLCD) as per the 
standards of MMC Subsection 19.1001.6.C.4.a, which required notice to be sent 
to DLCD at least 35 days prior to the first evidentiary hearing.  

Notice of the proposed amendments was sent to DLCD on December 10, 2024, in 
advance of the first evidentiary hearing on January 14, 2025. 

(3) MMC Subsection 19.1008.3.C Metro Notice 

MMC 19.1008.3.C requires notice of a Type V application be sent to Metro at 
least 35 days prior to the first evidentiary hearing.  

Notice of the proposed amendments was sent to Metro on December 10, 2024, in 
advance of the first evidentiary hearing on January 14, 2025. 

(4) MMC Subsection 19.1008.3.D Property Owner Notice (Measure 56) 

MMC 19.1008.3.D requires notice to property owners if, in the Planning 
Manager’s opinion, the proposed amendments would affect the permissible uses 
of land for those property owners.  

The proposed amendments would result in some changes for properties within a 
designated flood zone, with new requirements to ensure no net loss of key floodplain 
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functions related to development. A notice to this effect was mailed to the owners of all 
affected properties on December 20, 2024.  

b. MMC Subsection 19.1008.4 Type V Decision Authority 

MMC 19.1008.4 establishes that the City Council is the review authority for Type V 
applications and may approve, approve with conditions, amend, deny, or take no 
action on a Type V application after a public hearing. 

The City Council held a public hearing to consider this application on February 4, 2025, and 
approved the proposed amendments as presented. 

c. MMC Subsection 19.1008.5 Type V Recommendation and Decision 

MMC 19.1008.5 establishes the procedures for review and a decision on Type V 
applications. The process includes an initial evidentiary hearing by the Planning 
Commission and a recommendation to the City Council, followed by a public hearing 
and decision by the City Council.  

The Planning Commission held an initial evidentiary hearing on January 14, 2025, and 
passed a motion recommending that the City Council approve the proposed amendments. The 
City Council held a duly advertised public hearing on February 4, 2025, and approved the 
proposed amendments as presented. 
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