
 
 
  
 
 
 
 
 
 
 

AGENDA 
 

MILWAUKIE PLANNING COMMISSION  
Tuesday November 9, 2010, 6:30 PM 

 
MILWAUKIE CITY HALL 
10722 SE MAIN STREET 

 
1.0      Call to Order - Procedural Matters 
2.0  Planning Commission Minutes – Motion Needed 
3.0 Information Items 
4.0 Audience Participation – This is an opportunity for the public to comment on any item not on the 

agenda 
5.0 Public Hearings – Public hearings will follow the procedure listed on reverse 

Worksession Items 
6.1 Summary: Water Master Plan 

Staff Person: Ryan Marquardt 

6.0 
 

6.2 Summary: Land Use and Development Review Process Tune-up (Briefing #6): 
Review Conditional Uses, Variances, Nonconforming Situations, Amendments, 
Development Review, and Procedures draft chapters 
Staff Person: Susan Shanks 

7.0 Planning Department Other Business/Updates 
8.0 
 

Planning Commission Discussion Items – This is an opportunity for comment or discussion for 
items not on the agenda. 
Forecast for Future Meetings:  
November 23, 2010 1. Tentatively Cancelled 

9.0 
 
 December 14, 2010 1. Worksession: Wastewater Master Plan 

 
 



 
Milwaukie Planning Commission Statement 

The Planning Commission serves as an advisory body to, and a resource for, the City Council in land use matters.  In this 
capacity, the mission of the Planning Commission is to articulate the Community’s values and commitment to socially and 
environmentally responsible uses of its resources as reflected in the Comprehensive Plan 
 
1. PROCEDURAL MATTERS. If you wish to speak at this meeting, please fill out a yellow card and give to planning staff.  Please turn off 

all personal communication devices during meeting.  For background information on agenda items, call the Planning Department at 
503-786-7600 or email planning@ci.milwaukie.or.us. Thank You. 

 
2. PLANNING COMMISSION MINUTES. Approved PC Minutes can be found on the City website at  www.cityofmilwaukie.org 
 
3. CITY COUNCIL MINUTES City Council Minutes can be found on the City website at  www.cityofmilwaukie.org  
 
4. FORECAST FOR FUTURE MEETING. These items are tentatively scheduled, but may be rescheduled prior to the meeting date.  

Please contact staff with any questions you may have. 
 
5. TME LIMIT POLICY.  The Commission intends to end each meeting by 10:00pm.  The Planning Commission will pause discussion of 

agenda items at 9:45pm to discuss whether to continue the agenda item to a future date or finish the agenda item. 
 
Public Hearing Procedure 
Those who wish to testify should come to the front podium, state his or her name and address for the record, and remain at the podium 
until the Chairperson has asked if there are any questions from the Commissioners. 
1. STAFF REPORT.  Each hearing starts with a brief review of the staff report by staff.  The report lists the criteria for the land use       

action being considered, as well as a recommended decision with reasons for that recommendation. 
 
2. CORRESPONDENCE.  Staff will report any verbal or written correspondence that has been received since the Commission was 

presented with its meeting packet. 
 
3. APPLICANT’S PRESENTATION.  
 
4. PUBLIC TESTIMONY IN SUPPORT.  Testimony from those in favor of the application.  
 
5. NEUTRAL PUBLIC TESTIMONY.  Comments or questions from interested persons who are neither in favor of nor opposed to the 

application. 
 
6. PUBLIC TESTIMONY IN OPPOSITION.  Testimony from those in opposition to the application. 
 
7. QUESTIONS FROM COMMISSIONERS.  The commission will have the opportunity to ask for clarification from staff, the applicant, or 

those who have already testified. 
 
8. REBUTTAL TESTIMONY FROM APPLICANT.  After all public testimony, the commission will take rebuttal testimony from the 

applicant. 
 
9. CLOSING OF PUBLIC HEARING.  The Chairperson will close the public portion of the hearing.  The Commission will then enter into 

deliberation.  From this point in the hearing the Commission will not receive any additional testimony from the audience, but may ask 
questions of anyone who has testified. 

 
10. COMMISSION DISCUSSION AND ACTION.  It is the Commission’s intention to make a decision this evening on each issue on the 

agenda.  Planning Commission decisions may be appealed to the City Council. If you wish to appeal a decision, please contact the 
Planning Department for information on the procedures and fees involved. 

 
11. MEETING CONTINUANCE.  Prior to the close of the first public hearing, any person may request an opportunity to present additional 

information at another time. If there is such a request, the Planning Commission will either continue the public hearing to a date 
certain, or leave the record open for at least seven days for additional written evidence, argument, or testimony. The Planning 
Commission may ask the applicant to consider granting an extension of the 120-day time period for making a decision if a delay in 
making a decision could impact the ability of the City to take final action on the application, including resolution of all local appeals.   

 
The City of Milwaukie will make reasonable accommodation for people with disabilities.  Please notify us no less than five (5) business 

days prior to the meeting. 
 

Milwaukie Planning Commission: 
 
Jeff Klein, Chair 
Nick Harris, Vice Chair 
Lisa Batey 
Teresa Bresaw 
Scott Churchill 
Chris Wilson  
Mark Gamba 
 

Planning Department Staff: 
 
Katie Mangle, Planning Director 
Susan Shanks, Senior Planner 
Brett Kelver, Associate Planner 
Ryan Marquardt, Associate Planner 
Li Alligood, Assistant Planner 
Alicia Stoutenburg, Administrative Specialist II 
Paula Pinyerd, Hearings Reporter 

 

mailto:planning@ci.milwaukie.or.us
http://www.cityofmilwaukie.org/
http://www.cityofmilwaukie.org/


 

To: Planning Commission 

Through: Katie Mangle, Planning Director 

From: Ryan Marquardt, Associate Planner 
 Zach Weigel, P.E., Civil Engineer 

Date: November 2, 2010, for November 9, 2010, Worksession 

Subject: 2010 Water Master Plan 
 

ACTION REQUESTED 
None. This is a briefing for discussion only. This is the first of two work sessions that staff has 
scheduled for the 2010 Water Master Plan. Staff anticipates a hearing for the Planning 
Commission to make an adoption recommendation in early 2011. 

BACKGROUND INFORMATION 

A. History of Prior Actions and Discussions 
This is the first action for the Planning Commission regarding the 2010 Water Master Plan. 
The previous Water Master Plan is dated January 2001. 

City Council has been involved with the 2010 Water Master Plan as follows: 

• February 2, 2010: City Council passes Resolution #11-2010 authorizing a $195,580 
contract with West Yost Associates to produce a 2010 Water Master Plan. 

• June 2009: City Council adopts the 2010-2014 Capital Improvement Plan and the 
2009/2010 Budget, including the 2010 Water System Master Plan 

B. Adopting Master Plans 
The Water Master Plan (WMP) will come before the Planning Commission as a 
Comprehensive Plan amendment. The amendments will include adopting the WMP itself 
as an ancillary document to the Comprehensive Plan, and amending text within the 
existing Comprehensive Plan so it is consistent with the WMP. 

The City endeavors to adopt all long range plans like the WMP as ancillary documents to 
the Comprehensive Plan. These plans establish goals and policies for how the City will 
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manage its resources to provide basic services to its residents, businesses, and 
institutions. It is important that such plans to be incorporated into the document that guides 
how the City will manage future growth and development. The most recent example of the 
master plan adoption process is the 2007 Transportation System Plan (TSP). The TSP 
itself was adopted as an ancillary document and changes to the text of the Comprehensive 
Plan were adopted at the same time. In addition to being important policy documents, 
master plans are also living documents that guide the ongoing activities performed by the 
City. For example, the adopted WMP will be a key document in creating future Capital 
Improvement Plans that identify which projects are undertaken by the city on a yearly 
basis. 

For legislative land use applications, such as a zoning text amendment or Comprehensive 
Plan amendment, the Planning Commission is required to hold a public hearing on the 
proposed amendments and make a recommendation to the City Council. 

WATER MASTER PLAN 

A. Goals and Contents of the Water Master Plan 
The goal for this project is to have a complete Water Master Plan that provides a clear 
roadmap for the City to make smart and informed decisions as a sustainable and reliable 
water service provider to the citizens and businesses of Milwaukie. 

The key elements of the new Water Master Plan include a new hydraulic model of the 
water system that will integrate with the City’s GIS mapping system, which the City will be 
able to use and update as needed. Other key elements include water demand, storage, 
and supply forecasting, emergency water supply analysis, water system capital 
improvement plan, water system development charge update, and water rate study. 

A portion of the City’s request for proposals to create the Water Master Plan is included as 
Attachment 1. The attached section describes the tasks that the consultant will complete 
as they work toward the finished Water Master Plan. The contents of the plan itself are 
described on page 7 of Attachment 1 under Task 14. 

B. Public Involvement 
The plan adoption process includes multiple opportunities for citizen input. The following 
meetings have been planned: 

• 1 public open house – to be held in January 2011. Notice will be provided on the 
City’s web site and in The Pilot. Staff will prepare summaries of the plan and other 
presentation materials to explain the key elements of the plan. 

• 2 meetings with the Citizen’s Utility Advisory Board (CUAB) – the CUAB is board 
comprised of Milwaukie citizens that advise the City Council on utility rates and capital 
improvements. The plan will be presented to the CUAB at two meetings in early 2011 
for their review and input. 

• Planning Commission Worksessions and Hearings – staff has one additional 
Planning Commission worksession planned. We anticipate this will occur in January 
2011. The final draft of the Water Master Plan will be available at this worksession, 
and personnel from West Yost Associates will be in attendance. Staff has built the 

Worksession November 9, 2010 
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Worksession November 9, 2010 

adoption schedule to allow for two Planning Commission hearings, if necessary, to 
make an adoption recommendation. 

• City Council Worksessions and Hearings – the scope of work and schedule will 
include two City Council worksessions and two hearings for adoption, if necessary. 
The timing of these worksessions may overlap with the other public meetings 
mentioned above. 

C. Adoption 
The original project schedule was to have an adopted Water Master Plan by December 
2010. This schedule has been modified, and staff now anticipates adoption by February 
2010. It is important that the Water Master Plan be adopted by this date so that it can be 
used for the preparation of the 2011-12 Capital Improvement Plan, which will begin in 
March 2011. 

ATTACHMENT 
Attachments are provided only to the Planning Commission unless noted as being attached. All 
material is available for viewing upon request. 

1. 2010 Water Master Plan Request for Proposals, Section 3 (attached) 
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Section 3 – Scope of Work 
 
3.1 Introduction 
The City of Milwaukie (City) is seeking high quality and responsible services from a qualified and 
experienced individual or firm to provide water system master planning at a competitive price. 
 
3.2 Term of Service 
The contract resulting from this Request for Proposals (RFP) shall be for a period of nine months, 
commencing in January 2010. 
 
3.3 Scope of Work 
The previous Water System Master Plan is dated January, 2001 and was completed by Montogomery 
Watson.  A new water system master plan is necessary due to changes that have occurred since the 
2001 Water System Master Plan was completed.   

A. The typical update period for a water system master plan has past, therefore necessitating the 
timely need for this project. 

B. The City needs to be flexible when planning for future growth, with a clear understanding of 
the improvements necessary for expansion of the water system.  This is something that the 
2001 Water System Master Plan did not accomplish. 

C. In May 2007, the City adopted new public works standards, which include new design and 
construction standards for the City’s water system.  These new standards have changed 
many of the assumptions that were made as part of the development of the 2001 Water 
Master Plan.  As a result, many of the recommended projects are no longer relevant. 

This new master plan will identify and prioritize necessary or desirable improvements for the City of 
Milwaukie.  The master plan will propose facility modifications or additions necessary to address the 
predicted future needs for water supply, treatment, storage, distribution and the efficient delivery of 
water services.  The planning period for this master plan is 20 years. 

Task 1 – Project Management 

 1.1 Project Administration 

 Consultant shall provide a Project Administration Plan to direct, coordinate, and monitor the 
activities of the project with respect to budget, schedule, and contractual obligations.  The 
Project Administration Plan shall be updated on a biweekly basis and submitted to the City. 

1.2 Coordination Meetings 

Consultant shall provide a minimum of biweekly conference calls and/or meetings between the 
Consultant and City personnel to review project progress, discuss project challenges and 
findings, and review early study results.  Consultant shall ensure that the City personnel and 
Consultant team members maintain a shared understanding regarding study direction, objectives, 
and deliverables. 

1.3 Quality Assurance and Quality Control Review 

Consultant shall conduct internal Quality Assurance and Quality Control meetings and follow-up 
with technical experts as necessary during the course of the project. 
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Task 2 – Data Gathering 

2.1 Kickoff Meeting and Project Overview 

Consultant shall initiate the project kickoff meeting.  Consultant shall prepare an agenda for the 
kickoff meeting, invite necessary attendees, collect data, and discuss the schedule of the project. 

2.2 Conduct Interviews 

Consultant shall conduct interviews with City personnel familiar with the water distribution 
system to collect information on the operation and maintenance of the system and known 
deficiencies, if any.  Consultant shall make site visits with City personnel to specific facilities if 
necessary.  The following is a list of City employees that have been identified to help answer 
questions and provide information about the water system. 

 Gary Parkin – Engineering Director 
 Mike Clark – Water Operations Department Manager 
 Dave Butcher – Asset Management Technician 
 Don Simenson – Water Quality Coordinator (Production) 
 Jamie Clark – Utility II (Maintenance) 

2.3 Collect and Review Current Mapping and Water System Data 

Consultant shall submit a list of information to be collected (including but limited to, GIS layers, 
water rights documentation, planning documents, system components, analysis criteria, water 
supply/source alternatives, water utility billing data, and deficiencies and repair data) and 
provided by the City.  Consultant shall obtain water system information for water systems 
outside of the city limits from the water provider servicing the area.  The provided information 
shall be reviewed by the Consultant to determine if it is sufficient for completion of the project 
objectives.  If the information is not sufficient, the Consultant shall suggest alternatives. 

Task 3 – Water Demand Study 

3.1 Calculate Existing Production 

Consultant shall determine current system-wide water use based on water production records.  
Monthly water production records will be provided for Consultant’s review and summary.  
Consultant shall identify the maximum water use for the period of available record and develop 
seasonal water use trends.  Consultant shall calculate water usage for average day, maximum day, 
and peak hour demand conditions.  Calculated use for these conditions will be used to adjust 
customer water demands before they are allocated to the hydraulic model. 

3.2 Calculate Existing Customer Usage 

Consultant shall calculate individual user water demands from water billing data.  Water use for 
individual water users will be calculated for average day, maximum day, and peak hour demand. 

3.3 Develop System Wide Diurnal Patterns 

Consultant shall develop diurnal water use graphs for both small and large users using hourly 
water production and tank level data that are representative of the maximum day water use 
patterns for the City. 
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Task 4 – Hydraulic Model 

4.1 Modeling Software Selection 

Consultant shall assess current electronic capabilities and provide a brief decision matrix and 
recommendation in deciding which modeling software best meets the near term and long term 
needs of the City.  The matrix shall include any needed improvements to City’s electronic 
capabilities.  The City desires to have an extended simulation period model built on a GIS 
platform.  The mapping software the City currently uses is ESRI, utility data collection provided 
by Hansen, utility billing information provided by INCODE. 

4.2 Model Preparation 

The model shall include water system mains, laterals, hydrants, meters, tanks, pumps, valves, and 
interties.  Dimensions and operational controls shall be added for each facility. 

4.3 Assign Water Demands 

Consultant shall create four demand sets in the model to hold maximum hour and minimum, 
average, and maximum day demands.  Diurnal water use graphs shall be used to calculate a series 
of multipliers (peaking factors) to be used as part of the model to adjust hourly demands.  The 
diurnal pattern will be entered into the model and assigned to all demand nodes. 

4.4 Fire Flow Evaluation 

Consultant shall provide a model which allows for temporary floating fire flow junctions to be 
assigned at any point in the system for use in evaluating fire flow capacity.  Fire flow evaluation 
output shall include a hydrant curve, a formatted report including exported pressure and flow 
data and a system evaluation report.  The system evaluation report shall include an evaluation of 
the system pressures and velocities encountered during the fire flow and a list of locations at 
which the pressure falls below minimum levels as designated by the City. 

4.5 Model Verification 

4.5.1 Develop Model Verification Plan 

Consultant shall prepare a draft calibration plan for the model and submit to the City for review.  
The plan will identify locations for fire flow and pump tests, identify SCADA data to be 
gathered, and document the testing protocol.  Pump tests will include gathering data for a single 
operating point at each pump or pump station to confirm model pump curves. 

4.5.2 Perform Model Hydraulic Verification Testing 

Consultant shall provide testing plan, including time frame required.  Consultant shall coordinate 
with the City to conduct calibration testing.  City personnel shall assist in performing flow 
testing, and will be responsible for supplying any tools and equipment required for operation of 
system facilities.  Consultant shall be responsible for supplying all other equipment required for 
testing. 

4.5.3 Perform Model Hydraulic Verification 

Consultant shall develop computer model simulations or scenarios for each of the fire flow 
calibration tests.  Model results from the calibration simulations will be compared with the field 
data and measured against the calibration criteria.  Comparisons that fall outside the established 
criteria will be identified and adjustments and/or corrections to the model will be made until 
satisfactory results are obtained.  Pump test data points will be compared to pump curves in the 
model.  Pump curves in the model will be adjusted if necessary.  Calibration efforts will be 
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coordinated with and reviewed by the City to determine the appropriate level of calibration.  The 
initial pressure calibration target shall be within 5% accuracy.  If calibration at some locations 
cannot be achieved within the time limit, written suggestions will be made as to possible reasons 
for the discrepancy and what steps might be taken to improve calibration at that location.  
Consultant shall keep friction coefficient values within realistic range. 

4.6 Hydraulic Model Training 

Consultant shall provide an electronic copy of the model to the City.  Consultant shall schedule 
one day of training for approximately 4 City staff members, to be held at City facilities or 
Consultant’s office, and provide a color copy of the technical reports to each attendee.  
Consultant shall provide color copies of material presented at the training session to each 
attendee.  Training shall cover, at a minimum, all functions of the water model as created by the 
various project tasks. 

Task 5 – Water System Supply and Demand Forecast 

5.1 Water System Demand Forecast 

Consultant shall create future water demands for the model based on four scenarios. 

A.   Existing Milwaukie Water System + Expected Growth 
B.   Scenario A + Dual Interest Area A 
C.   Scenario B + Dual Interest Area B 
D. Scenario C + Milwaukie UGMA 

Expected growth shall be determined based on land use planning for areas yet to be fully 
developed and/or supplied.  The City shall provide land use planning for build out.  See 
Attachment C for boundaries of dual interest areas and Milwaukie’s urban growth management 
area (UGMA).  At a minimum the Consultant shall include the following: 

A.   Review existing comprehensive plan and other documents to determine the City’s future 
service area. 

B.   Review previous estimates of the per capita demand factors and meter records for 
selected user categories to update unit demand factors.  Compare with data from 
Clackamas River Water for areas located outside the City’s existing service area. 

C.   Review and update, if necessary, the previously estimated unaccounted for water use 
records from the City’s customer billing and master meter records if available. 

Consultant shall identify most beneficial connection points to the City’s water system for 
Scenarios A-D.  Consultant shall modify the model developed for the existing distribution 
system to include the layout of future system piping and other future facilities for Scenarios A-C.  
Future demands and fire flows will be added to all appropriate future model junctions.  Junctions 
for Scenario D shall be updated to model future water demands on Milwaukie’s existing water 
system. 

5.2 Water System Storage and Supply 

Consultant shall evaluate the City’s storage and supply capacities to insure that they meet 
operational and regulatory requirements under the four future water demand scenarios listed in 
Task 5.1. Consultant shall evaluate alternatives to increase City’s storage and supply needs to 
meet future water demand Scenarios A-C under Task 5.1.  Consultant shall identify storage and 
supply deficiencies in Milwaukie’s existing water system under Scenario D. 
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Task 6 – Distribution System Evaluation 

6.1 Establish Design and Evaluation Criteria 

Consultant shall produce a technical memorandum with criteria to be used in the evaluation of 
the distribution system and the design of proposed improvements.  The criteria will be based on 
the latest governing regulatory requirements, general engineering practice, and City Public Works 
Standards. 

6.2 Evaluate Existing Distribution System Capacities. 

6.2.1 Existing Distribution System 

Consultant shall evaluate the distribution system using the hydraulic model to determine its 
capacity to deliver water under peak demand conditions as well as under fire flow conditions.  
The following model scenarios will be run and evaluated using: 

A.   Peak Hour Demands (during Maximum Day) 
B.   Average Maximum Day Demand Plus Fire Flow (evaluated at fire flow junctions) 

Consultant shall review storage and supply capacities to insure that they meet operational and 
regulatory requirements.  All deficiencies discovered in the distribution systems will be identified. 

6.2.2 Pressure Zone Breaks 

A number of deficiencies exist between the different pressure zones of the City’s water 
distribution system.  These deficiencies include missing pressure reducing valves, valves used to 
separate zone breaks, and water mains left unconnected. 

Consultant shall evaluate the distribution system using the hydraulic model and water system 
mapping to determine locations for pressure reducing valves to separate the pressure zones and 
eliminating the existing deficiencies.  Consultant shall identify projects to install/replace pressure 
reducing valves. 

6.2.3 Abandon Obsolete Water Mains and Transfer Services 

For a number years the City installed water mains and for budgetary reasons did not transfer 
water services to the new main and abandon the old main.  These areas that have multiple water 
mains make it difficult to determine how these water mains are connected. 

Consultant shall identify redundant water mains and water services that need to be transferred to 
a different water main.  Consultant shall identify projects to transfer water services and abandon 
redundant water mains. 

Task 7 – System Condition Assessment 

Consultant shall develop a database to assess the condition of the City’s water system.  The 
database shall separate the City’s water system into segments, such as storage tanks, pumps, 
wells, pressure reducing valves, and water distribution system by street block length (street 
intersection to street intersection).  Consultant shall develop a rating system to apply to the water 
system segments.  The rating system would be used to rank each segment based on highest 
priority of replacement or repair.  The rating system would be a numerical points system based 
on items such as: 

A. Increase Capacity (Determined by Task 6.2) 
B. Date Until Street Surface Maintenance Program Street Cutting Moratorium Imposed 
C. Existing Deficiencies 

i. Number of Repairs 
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ii. Condition 
iii. Years Left in Expected Life Cycle 
iv. Dangerous Materials (Lead Joint, Asbestos Pipe, etc.) 

Consultant shall design database to be clear and simple for City personnel to update on an 
annual basis.  The City would use the database to determine priority for capital maintenance 
projects for each fiscal year. 

Task 8 – Emergency Supply 

Consultant shall evaluate the City’s water system using the hydraulic model and recommend 
water system intertie connections for emergency water supply to all adjacent water service 
providers.  Consultant shall analyze and recommend emergency water intertie’s that may be 
necessary between two water service providers through the City’s water system, such as City of 
Portland and Oak Lodge.  Consultant shall identify projects to construct recommended water 
system interties. 

Task 9 – Dual Interest Area Water Provider Transfer 

Consultant shall research and explain the requirements, regulations, and process of transferring 
water service responsibilities between water service providers. 

Task 10 – Milwaukie Comprehensive Plan Review 

Consultant shall evaluate Chapter 5 Transportation/Public Facilities/Energy Conservation of the 
Milwaukie Comprehensive Plan.  Consultant shall recommend changes to the Comprehensive 
Plan based on the results of the 2010 Water Master Plan.  Consultant shall assist City personnel 
with writing staff reports and providing supporting data for amending the City’s Comprehensive 
Plan. 

Task 11 – Water System Capital Improvements Plan 

11.1 General  

Consultant shall group identified improvements into projects with planning level cost estimates 
of ±20% accuracy prepared for each project.  Consultant shall develop a 20-year Capital 
Improvement Plan (CIP) for the water system.  The improvement projects will be prioritized in 
order of importance and suggested dates for construction will be assigned. 

11.2 Capital Maintenance Plan 

Consultant shall identify projects determined as part of Task 7.  The projects shall be grouped by 
anticipated year for construction and the estimated annual costs summarized.  

11.3 Capital Growth Plan 

Consultant shall identify projects determined as part of Task 5.  The projects shall be grouped on 
two levels, first by the future water demand scenarios A-C of Task 5.1 and second by anticipated 
year for construction.  Consultant shall assume Scenario B completed within the next 10 years 
and Scenario C completed within the next 20 years.  Consultant shall summarize the estimated 
annual costs. 

Task 12 – Staffing Level Analysis 

Consultant shall perform an analysis of the City’s staffing level.  The analysis shall determine the 
Water Operations, Engineering, and Administration staffing level necessary to adequately 
maintain and manage the City’s water system.  Consultant shall draw comparisons from other 
nearby City’s with similar sized water systems, maintenance programs, and population. 
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Task 13 – System Development Charge and Rate Study 

13.1 Water System Development Charge Update 

Consultant shall recommend an updated Water System Development Charge (SDC), including 
improvement, reimbursement, and administrative fees, in accordance with State of Oregon SDC 
statutes.  Consultant shall provide a brief decision matrix and recommendation in deciding which 
water SDC methodology will best meet the needs of the City.  As part of the methodology 
evaluation, Consultant shall review and evaluate the latest Metro SDC methodology 
recommendations and determine if any may be of benefit to the City.  

Consultant shall compile the Water System Development Charge (SDC) project list, including 
project costs, using the Water System Capital Improvements Plan of Task 10 and input from 
City personnel.  Consultant shall calculate the improvement fee by determining the cost of the 
capacity increasing portion of each project.   

Consultant shall calculate the amount of eligible unused capacity in the existing water system 
using City asset information, policy information from the Water Master Plan, and input from 
City personnel.  Consultant shall use the value of the unused water system capacity to calculate 
the reimbursement fee. 

Consultant shall calculate the administrative portion of the Water SDC in accordance with State 
of Oregon SDC statutes and input from City personnel. 

13.2 Water Rate Study 

Consultant shall perform a cost of water service study and recommend an updated water utility 
rate structure that is easy to administer and understand.  The recommend rate structure shall be 
consistent with industry practice for utility rate making in Oregon. The recommend rate 
structure shall insure that the water utility is fully recovering the cost of providing water services, 
including analysis of the following factors: 

A. Current and future costs of providing water in accordance with established and 
anticipated standards and regulations. 

B. Current and future costs of maintenance and operation of the water system. 
C. Projected demands. 
D. Availability of supply. 
E. Funding of capital growth projects. 
F. Funding of capital maintenance projects. 
G. Funding of water system security projects identified by City’s Water System Vulnerability 

Assessment. 
H. Funding of cross-connection program. 
I. Impact of current and future environmental regulations and water conservation 

elements. 
J. Adequate reserves for depreciation, emergencies, catastrophes, and other appropriate 

purposes. 
K. Other impacts as identified. 

Consultant shall summarize the impacts of the recommended rate structure and proposed rate 
on rate payers.  The summary shall include at a minimum the following: 

A. Analysis of the benefits of the recommended rate changes weighed against the financial 
impacts to the rate payers.   

B. Justification for any special classes of customers under the recommended rate structure.   
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C. Assessment of recommended water rates equity for all types of property ownership, 
including multi-family units. 

The recommended rate structure shall provide clear and direct identification of annual revenues 
appropriate to fund operating activities, maintenance, and infrastructure improvements.  The 
recommended rate structure shall be compatible with the City’s electronic billing system and 
include an easy to use electronic model, in either Microsoft Excel or Access, to be used by the 
City for future rate setting.  Consultant shall compare the proposed new rates to other utilities 
providing water services in the region. 

Task 14 – Water System Master Plan 

14.1 Draft Water System Master Plan 

Upon completion of Tasks 1-12, Consultant shall submit 3 printed copies and 1 digital copy in 
PDF format of a draft Water System Master Plan report to the City for review and comment.  At 
a minimum, the report shall include the following: 

A. An Executive Summary. 
B. Colored maps that are clear, easy to understand, and of professional quality of the City’s 

water system, identified deficiencies, and proposed improvements. 
C. Summary of existing water system. 
D. Population projections and water demand summary. 
E. Documentation of modeling methodologies and assumptions. 
F. Technical information, analysis, and discussion of results for each task making use of 

charts, graphs, and figures of professional quality to clearly and efficiently convey the 
information, findings, and conclusions. 

G. Justification for recommend work to be accomplished. 
H. System Condition Assessment 
I. Water System Capital Improvements Plan 
J. System Development Charge and Utility Rate Study 
K. Other supporting documentation. 

Consultant shall prepare the Water System Master Plan and associated materials in accordance 
with City standards for style and grammar.  The Water System Master Plan and associated 
materials shall be independently reviewed for conformance with these standards prior to 
submittal. 

Consultant shall provide draft version of Water System Condition Assessment Database and 
Water Utility Rate Study Electronic Model to the City for review and comment. 

Consultant shall incorporate City review and comments of the draft materials and resubmit for 
additional reviews in accordance with Task 13.1 until final City approval of the draft materials.  
Re-submittal of complete document for secondary review is not required.  Edited materials may 
be submitted as replacement pages.   

14.2 Final Water System Master Plan 

Upon City approval of the draft materials, Consultant shall produce final report and submit 6 
printed copies and 1 digital copy in PDF format.  Consultant shall provide a final electronic copy 
of the Hydraulic Model, Water System Condition Assessment Database, and Water Utility Rate 
Study Model.  Consultant shall provide all Water System Master Plan maps in electronic format 
compatible with the City’s GIS system. 

 

6.1 Page 11



14.3 Public Meetings 

Consultant shall plan on attending the following meetings to present, discuss, and answer 
questions regarding the Water System Master Plan. 

A. Public Open House 1 Evening Meeting 

B. Citizens Utility Advisory Board (CUAB) 2 Evening Meetings 
 Meet 1st Wednesday of Every Month 
 (6:00 pm – 8:00 pm) 

C. Planning Commission  1 Evening Work Session 
 Meet 2nd & 4th Tuesday of Every Month  2 Evening Public Hearings 
 (6:30 pm – 10:00 pm) 

D. City Council 2 Evening Work Sessions 
 Meet 1st & 3rd Tuesday of Every Month 2 Evening Pubic Hearings 
 Work Session (5:30 pm – 7:00 pm) 
 Regular Session (7:00 pm – 10:00 pm) 
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To: Planning Commission 

From: Katie Mangle, Planning Director  
 Susan P. Shanks, Senior Planner 
 Ryan Marquardt, Associate Planner 

Date: November 2, 2010 for November 9, 2010 Worksession 

Subject: Land Use and Development Review Process Tune-Up 

 Code Amendment Project Briefing #6 
 

ACTION REQUESTED 
None. This is the last in a series of informational briefings on proposed code amendments to 
improve the City’s land use and development review procedures.   

BACKGROUND INFORMATION 
This grant-funded project has been an opportunity for the City to address some longstanding 
and serious problems with the City’s land use and development procedures. Most of the City’s 
procedures are located in the Zoning Ordinance, which is Title 19 of the Milwaukie Municipal 
Code, but some are located in the Comprehensive Plan. As a result, this project includes both 
zoning code and comprehensive plan text amendments. It also includes a complete 
restructuring of Title 19 to provide a better vehicle for implementing the proposed improvements 
to the City’s review procedures. 

As a reminder, the goal of this project is to create a smart, flexible, and local code that 
implements the community’s vision for Milwaukie (as outlined in the Comprehensive Plan) 
through efficient and effective review procedures that protect property owner rights and provide 
meaningful public involvement. Staff defines a smart, flexible, local code as follows: 

Smart. A smart code is one that contains everything it should and nothing it shouldn’t. Its 
structure and procedures are easy to understand and follow, serving to help property owners 
and developers effectively manage their development projects. 
Flexible. A flexible code is one that enables the City to meet all of its legal requirements for 
processing applications while not hampering its ability to maintain high service standards and 
facilitate quality development.  
Local. A local code is one that provides for meaningful public involvement in a way that reflects 
Milwaukie’s small-town and neighborhood-based character.  

A. History of Prior Actions and Discussions 

• October 2010: Briefing #5 on Land Use and Development Review Process Tune-Up 
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Project, with a focus on conditional uses, amendments to maps and ordinances, and 
development review. 

• September 2010: Briefing #4 on Land Use and Development Review Process Tune-
Up Project, with a focus on variances and nonconforming situations. 

• August 2010: Briefing #3 on Land Use and Development Review Process Tune-Up 
Project (formerly Review Procedures Code Amendment Project), with a focus on 
variances and nonconforming situations. 

• July 2010: Briefing #2 on Review Procedures Code Amendment Project, with a focus 
on time limits and extensions of land use approvals.  

• May 2010: Briefing #1 on Review Procedures Code Amendment Project, with a focus 
on project goals and the City’s code history and current review procedures. 

• March 2010: Staff provided the Commission with a copy of the intergovernmental 
agreement between the City and the State of Oregon that commits the City to prepare 
draft code amendments based on priorities that were identified in the 2009 Smart 
Growth Code Assessment Final Report. 

• October 2009: Staff presented the 2009 Smart Growth Code Assessment Final 
Report to Council. Council concurred with the code amendment priorities identified in 
the report and requested that staff move forward with the next phase of the project. 

• September 2009: Design and Landmarks Committee held a worksession to discuss 
the residential design standards element of the code assessment project.  

• August 2009:  Planning Commission reviewed and provided concurrence on the 
Action Plan presented in the 2009 Smart Growth Code Assessment Final Report. 

• August 2009: Planning Commission held a worksession to discuss the consultant’s 
code assessment findings prepared during Phase I of the Smart Growth Code 
Assistance project. 

• July 2009: Planning Commission held a worksession to discuss the consultant’s code 
assessment findings prepared during Phase I of the Smart Growth Code Assistance 
project. 

B. Discussion Items 
Staff has prepared draft code amendments for the following code sections with input from the 
Planning Commission.  

• Conditional Uses (existing Chapter 19.600) 
• Variances (existing Chapter 19.700) 
• Nonconforming Uses and Development (existing Chapter 19.800) 
• Amendments to Maps and Ordinances (existing Chapter 19.900) 
• Review Procedures (existing Chapter 19.1000) 
• Development Review (new code section) 

 
Staff has also prepared draft code amendments for Chapters 1 and 2 of the Comprehensive 
Plan to reflect best practices and the changes being proposed to the City’s review procedures. 
Additionally, staff has prepared draft outlines for two new procedures and the City’s existing 
code interpretation and determination provisions. 

Worksession November 9, 2010 
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Worksession November 9, 2010 

• Extensions to Expiring Approvals  
• Modifications to Existing Approvals  
• Code Interpretations and Determinations 

The two new procedures would fill existing gaps in the City’s land use and development review 
process. Many other jurisdictions in the region have similar procedures in their codes for dealing 
with approval modifications and extensions. The proposed revisions to the City’s code 
interpretation and determination provisions are minor in nature and are intended to clarify and 
improve the usefulness of these sections. 

Staff will provide an overview of all proposed amendments at the November 9 worksession (with 
particular attention paid to the nonconforming use amortization proposal) and will identify any 
outstanding policy questions for Planning Commission discussion.  

C. Next Steps 
Staff plans to create a third and final set of draft amendments based on direction from the 
Planning Commission for broader public distribution in mid-December, with the first public 
hearing on this package of amendments tentatively scheduled for January 25, 2011. 

ATTACHMENTS 
1. Conditional Uses Draft Amendments  
2. Variances Draft Amendments  
3. Amendments to Maps and Ordinance Draft Amendments  
4. Review Procedures Draft Amendments  
5. Comprehensive Plan Draft Amendments  
6. Development Review Draft Amendments  
7. Extensions to Expiring Approvals Draft Outline  
8. Modifications to Existing Approvals Draft Outline  
9. Code Interpretations and Determinations Draft Outline 
10. Nonconforming Uses and Development Draft Amendments 
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Proposed Code Amendment 

Summary of Key Policy Items in the Proposed Amendments: 

19.905.3  Review Process 

The current proposal establishes new distinctions between establishment of a conditional 
use, major modifications to an existing conditional use, and minor modifications to an 
existing conditional use. The distinct review types are analogous to the existing review 
types for Community Service Uses. 

19.905.5  Conditions of Approval 

This section authorizes the decision maker(s) to impose conditions that are necessary to 
make a conditional use compatible with its surroundings. The list is intentionally broad so 
that code users understand that consideration of a broad range of factors is appropriate. 
This basic policy is captured in existing Section 19.601. That section has text to suggest 
that a broad range of conditions may be imposed, but it has a much shorter list of 
examples. 

19.905.7  Review of Existing Conditional Use Permits 

These are revisions of existing procedures within the code for handling conditional uses 
that are out of compliance with their approved operation or are having unanticipated 
impacts. The general approach in this subsection is to notify the conditional use operator 
and allow them to voluntarily correct the situation. The issue can be elevated to Planning 
Commission review if the owner does not correct the problem or if the correction is 
ineffective. 

19.905.8  De Facto Conditional Use Status and Loss of Conditional Use Status 

This section expands upon the existing code that grants conditional uses status to uses 
that are listed as conditional uses in our current code that are legal and did not undergo 
conditional use review. 

The proposed code includes new provisions dealing with the expiration of conditional use 
status. Under the current code, conditional uses do not have an expiration date if the use 
changes or is discontinued. The proposed code would automatically remove conditional use 
status for properties that undergo a change in use. It would also remove conditional use 
status for properties where the use is discontinued for 3 years. The discontinuation clause 
applies only to non-residential conditional uses that receive conditional use approval or 
become de facto conditional uses after the proposed regulations are enacted. 

Conditional Uses   2 of 8  
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19.905  Conditional Uses 
19.905.1  Purpose 
The purpose of the conditional use regulations is to evaluate the establishment of certain uses 
that may be appropriately located in some zoning districts, but that may only be permitted if 
appropriate for the specific site on which they are proposed.  

Conditional uses are not allowed outright. Although they may provide needed services or 
functions in the community, they are subject to conditional use review because they may 
change the character of an area or adversely impact the environment, public facilities, or 
adjacent properties. The conditional use review process allows for the establishment of 
conditional uses when they have minimal impacts or when identified impacts can be mitigated 
through conditions of approval. The review process also allows for denial when concerns cannot 
be resolved or impacts cannot be mitigated. 

Approval of a conditional use shall not constitute a zone change and shall be granted only for 
the specific use requested subject to such modifications, conditions, and restrictions as may be 
deemed appropriate by the review authority. 

19.905.2  Applicability 
A. Section 19.905 applies to the establishment of a use identified as a conditional use in the 

base zones in Chapter 19.300 or overlay zones in Chapter 19.400 that are applicable to the 
property on which the use is proposed. 

B. Section 19.905 applies to the major or minor modification of existing conditional uses. 

C. Section 19.905 does not apply to major or minor modification of uses that received 
conditional use approval where the use is allowed outright by the base zones and overlay 
zones which currently apply to the property containing the use. 

19.905.3  Review Process 
A. Establishment of a new conditional use or major modification of an existing conditional use 

shall be reviewed pursuant to Section 19.1004, Type III Review. 

B. Minor modification of an existing conditional use shall be reviewed pursuant to Section 
19.1002, Type I Review. 

19.905.4  Approval Criteria 
A. Establishment of a new conditional use or the major modification of an existing conditional 

use may be approved if the following criteria are met. 

1. The characteristics of the lot are suitable for the proposed use considering size, shape, 
location, topography, existing improvements, and natural features. 

2. The operating and physical characteristics of the proposed use will be reasonably 
compatible with and have minimal impact on nearby uses. 

3. All impacts have been identified and will be mitigated to the extent practicable. 

4. The proposed use will not have unmitigated nuisance impacts, such as from noise, 
odor, and/or vibrations, greater than usually generated by outright allowed uses at the 
proposed location. 

5. The proposed use will comply with all applicable development standards and 
requirements of the base zone, any overlay zones, and the standards in Section 
19.905. 

Conditional Uses  3 of 8 
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Proposed Code Amendment 

6. The proposed use will comply with all applicable Comprehensive Plan policies related 
to the proposed use. 

7. Adequate public facilities will be available to serve the proposed use at the time of 
occupancy. 

B. Minor modification of an existing conditional use may be approved if the following criteria 
are met. 

1. The proposed modification will not significantly increase the intensity of the use at this 
location. 

2. The proposed modification will comply with all applicable development standards and 
requirements of the base zone, any overlay zones, and the standards in Section 
19.905. 

3. The proposed modification will not negatively impact nearby uses, protected natural 
features, or public facilities any more than what was identified in the original conditional 
use approval. 

4. The proposed modification will comply with any conditions of approval from the original 
conditional use approval. 

19.905.5  Conditions of Approval 
The Planning Commission, or Planning Director in the case of minor modifications, may impose 
conditions of approval that are suitable and necessary to assure compatibility of the proposed 
use with other uses in the area and minimize and mitigate potential adverse impacts caused by 
the proposed use. 

Conditions of approval may include, but are not limited to, the following aspects of the proposed 
use. 

A. Limiting the hours, days, place, and manner of operation. 

B. Requiring structure and site design features that minimize environmental impacts such as 
those caused by noise, vibration, air pollution, glare, odor, and dust. 

C. Requiring additional front, rear, or side yard width. 

D. Limiting building height, size, or location or limiting lot coverage. 

E. Limiting or otherwise designating the size, number, or location of vehicle access points from 
the street. 

F. Requiring additional landscaping or screening of off-street parking and loading areas. 

G. Limiting or otherwise designating the location, intensity, and shielding of outdoor lighting. 

H. Requiring screening or landscaping for the protection of surrounding properties. 

I. Requiring and designating the size, height, location, and materials for fences. 

J. Requiring the protection and preservation of existing trees, soils, vegetation, watercourses, 
habitat areas, and drainage areas. 

19.905.6  Conditional Use Permit 
A. The City will issue a conditional use permit upon the approval for the establishment of a 

conditional use or the approval of the major modification of an existing conditional use. The 
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Planning Director may decide if it is necessary to revise an existing conditional use permit 
after approval of a minor modification. 

B. The conditional use permit shall include the following information.  

1. A description of the use that has been approved by the City. 

2. Restrictions and/or conditions of approval placed upon the use. 

3. Ongoing responsibilities required for the operation of the conditional use. 

4. Allowance for the transfer of rights and responsibilities upon change in ownership of 
either the use or the property containing the use. 

5. Procedures for review, revisions, and suspension of the conditional use permit. 

C. The applicant must record the conditional use permit with the Clackamas County 
Recorder’s Office and provide a copy to the City prior to commencing operations allowed by 
the conditional use permit. 

D. A conditional use permit is valid unless one of the following occurs: (1) a change in use 
occurs, (2) the permit is suspended per the procedures in Subsection 19.905.6, or (3) the 
use is discontinued as described in Subsection 19.905.8. A conditional use permit is not 
affected by a change in ownership of the use or the property containing the use. 

E. Compliance with the terms and conditions of the conditional use permit is required on an 
ongoing basis. 

F. The notice of decision, Planning Commission minutes, and other city records shall 
constitute the conditional use permit for conditional uses that were approved prior to the 
effective date of this ordinance.  

19.905.7  Review of Existing Conditional Use Permits 
A. The Planning Director may evaluate the operation of a conditional use for compliance with 

the conditional use permit if it appears the terms and conditions of the permit are being 
violated or complaints are received regarding the use. An observation or complaint must be 
based on one of the following occurrences. 

1. Violation of any applicable development standard or requirement that pertains to the 
conditional use. 

2. Failure to operate as approved or failure to satisfy a condition of approval from the 
original conditional use approval. 

3. Incidents that are perceived to be a direct result of the conditional use and that may be 
detrimental to the health, safety, property, or general welfare of the public. 

B. If the Planning Director finds that the conditional use is noncompliant or is having 
unanticipated impacts that are detrimental to the health, safety, property, or general welfare 
of the public, the Planning Director shall require the owner and/or operator to resolve the 
issue within a reasonable period of time, as determined by the Planning Director. If it is 
beyond the ability of the owner and/or operator to resolve the issue, the matter shall be 
processed per Subsection 19.905.7.C. 

C. If the owner and/or operator of the conditional use cannot or does not permanently correct 
the issue, the matter shall be heard by the Planning Commission to consider the 
modification, suspension, or revocation of the conditional use permit. The review shall 
follow the procedures of Section 19.1004, Type III review. The owner and/or operator shall 
not be charged a fee for this review. 
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The Planning Commission may take the following actions in consideration of the conditional 
use permit. 

1. Suspend the permit and require the cessation of the conditional use until the issue is 
resolved. Upon suspension of the conditional use permit, the Planning Commission 
shall set a future meeting date to consider reinstating the permit. A suspended permit 
may be reinstated when, in the judgment of the Planning Commission, the issue has 
been resolved. 

2. Modify the conditional use permit to address the circumstance(s) that gave rise to the 
issue. Modifications to the condition use permit shall be based on factors relevant to 
the approval criteria for conditional uses in Subsection 19.905.3. The Planning 
Commission may opt to suspend the permit per Subsection 19.905.7.C.1 until 
compliance with the modified conditional use permit is achieved. 

3. Revoke the conditional use permit. Revocation of a conditional use permit shall only 
occur in either of the following circumstances. 

a. The nature of the conditional use is such that its impacts cannot be minimized or 
mitigated to be consistent with the conditional use approval criteria. 

b. The property owner and/or operator of the conditional use failed to comply with the 
terms and/or conditions of the original or modified conditional use permit. 

19.905.8  De Facto Conditional Use Status and Loss of Conditional Use Status 
A. A legally established use currently identified in the code as a conditional use is a de facto 

conditional use, rather than a nonconforming use, even if: (1) it had previously been 
identified as an outright allowed use or nonconforming use and/or (2) it had not previously 
undergone conditional use review. A de facto conditional use does not require a conditional 
use permit. Modifications to a de facto conditional use shall be evaluated per Subsections 
19.905.3 and 19.905.4. 

B. Conditional uses and de facto conditional uses may lose their conditional use status if the 
use is discontinued. A conditional use or de facto conditional use automatically looses its 
conditional use status under either of the following situations. A dispute about these 
situations shall be resolved by the Planning Director pursuant to Section 19.909. 

1. A conditional use or de facto conditional use undergoes a change in use. Changes in 
use to an outright allowed use results in the loss of any conditional use status. 
Changes in use to another conditionally allowed use results in the loss of the 
conditional use status only for the prior use. 

2. The conditional use or de facto conditional use had been discontinued for more than 
three years. This discontinuation applies only to properties that: 

a. Received conditional use approval or became de facto conditional uses following 
the effective date of Ordinance #______, and, 

b. Were not single family or multifamily conditional uses or de facto conditional uses. 

19.905.9  STANDARDS GOVERNING CONDITIONAL USES 
A conditional use shall comply with the standards of the zone in which it is located, except as 
these standards have been modified by the Planning Commission when authorizing the 
conditional use and as otherwise modified within this subsection. 

A.  Yards 
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In a residential zone, yard width shall be equal to at least two-thirds of the height of the 
principal structure. In any zone, additional yard requirements may be imposed. 

B.  Access to Property and Building Openings 

The City may limit or prohibit vehicle access from a conditional use to a residential street, 
and it may limit or prohibit building openings within 50 feet of residential property in a 
residential zone if the openings will cause glare or excessive noise or will otherwise 
adversely affect adjacent residential property. 

C.  Surface Mining 

In considering a conditional use application for surface mining, the following minimum 
requirements shall apply: 

1. Open pit and gravel excavating or processing shall not be permitted nearer than 50 
feet to the boundary of an adjoining property line, unless written consent of the owner 
of such property is first obtained. Excavating or processing shall not be permitted 
closer than 30 feet to the right-of-way line of an existing or platted street or an existing 
public utility right-of-way. 

2. Production from an open pit or the removal of sand and gravel shall not leave a slope 
exceeding 1 foot horizontal for 1 foot vertical. 

3. An open pit or sand and gravel operation shall be enclosed by a fence suitable to 
prevent unauthorized access. 

4. A rock crusher, washer, or sorter shall not be located nearer than 500 feet to a 
residential or commercial zone. Surface mining equipment and necessary access 
roads shall be constructed, maintained, and operated in such a manner as to eliminate, 
as far as is practicable, noise, vibration, or dust which is injurious or substantially 
annoying to persons living in the vicinity. 

D.  Junk or Wrecking Yard 

In considering a conditional use application for a junk or wrecking yard, the Planning 
Commission shall require that it be enclosed by a sight-obscuring fence not less than 6 feet 
high. 

E. High-Impact Commercial Use 

In considering a conditional use application for a high-impact commercial use, the Planning 
Commission shall consider the following: 

1. Nearness to dwellings, churches, hospitals, or other uses which require a quiet 
environment; 

2. Building entrances, lighting, exterior signs, and other features which could generate or 
be conducive to noise or other disturbance for adjoining uses; 

3. Parking vehicles and pedestrian access and circulation could contribute to noise or 
attract habitual assembly or unruly persons; 

4. Hours of operation. 

5. In addition to consideration of the above with respect to building and site design, the 
Planning Commission may attach conditions or standards of performance and impact, 
and methods for monitoring and evaluating these, to ensure that such establishments 
do not become unduly or unnecessarily disruptive. 
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F. Single-Family Attached Dwellings 

In considering a conditional use application for single-family attached dwellings, the 
Planning Commission shall consider the following: 

1. Whether a structure of a similar type is within 200 feet; 

2. Relationship to neighboring uses; 

3. Street access; 

4. Terrain of the site. 

G. Multifamily Condominium and Apartment Dwellings 

In considering a conditional use application for multifamily condominium and apartment 
dwellings, the Planning Commission shall consider the following: 

1. Relationship to neighboring uses; 

2. Street access; and 

3. Terrain of the site. 

H. Senior and Retirement Housing 

In considering a conditional use application for senior and retirement housing the Planning 
Commission shall consider the following: 

1. Pedestrian access to transit; 

2. Pedestrian access to convenience facilities such as grocery store, pharmacy, 
laundromat, park and open space, and senior activity center; 

3. Pedestrian access to banking, churches, hospitals, and restaurants; 

4. Quality of project as a living environment for residents; 

5. Minimizing impact on the surrounding area. 

The Planning Commission may recommend to the City Council an increase in density to as 
much as that permitted by the next higher zone. The City Council shall make the final 
decision on density increase. 

An applicant is required to submit materials and the Planning Commission shall attach 
conditions which will ensure that the special nature of the housing, and groups to be 
served, are clearly defined and maintained in perpetuity. Also a project is required to meet 
the definition for this type of housing defined in Section 19.103. 
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Overview of Key Changes 

Variances are meant to provide relief from specific code provisions that have the 
unintended effect of preventing reasonable development or imposing undue hardship. The 
current proposal replaces the City’s existing Variances, Exceptions, and Home 
Improvement Exceptions chapter (Chapter 19.700) in its entirety with the intention of 
fixing the following problems:  

• The existing code does not contain a purpose statement for variances. Absent such a 
statement, the approval criteria set the tone for implementing this section of code.  

• The existing approval criteria for variances are extremely narrow and rigid and allow 
for limited discretion even when being reviewed by a discretionary review body. They 
do not allow variances that would result in better projects and/or have undiscernible 
impacts, and they have the effect of not allowing small adjustments to standards on 
any but the most complex sites.  

• Type II and Type III variances currently have the same approval criteria, which 
defeats the purpose of having two kinds of variances. 

• The existing home improvement exception standards are unclear and overly complex. 
 
The current proposal addresses these problems by:  

• Adding a purpose statement. 

• Allowing variances that improve the function or design of a project through a Type III 
review process. 

• Allowing small variances that are not detrimental to surrounding properties through a 
Type II review process. 

• Creating new approval criteria for both types of variances that allow for an appropriate 
amount of discretion based on the associated level of review. 

• Folding the existing home improvement exception provisions into the new variance 
approval criteria and allowing the same types of requests through the new streamlined 
variance approach. 

In addition to these proposed changes, the current proposal also clarifies which standards 
are eligible for variances and adds a provision that the existing use exceptions process 
cannot be used to allow a use that is prohibited by the underlying base zone. The current 
proposal does not change the existing use exception approval criteria but for some very 
minor editing for clarity. 
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19.911 VARIANCES  

19.911.1 PURPOSE 
Variances provide relief from specific code provisions that have the unintended effect of 
preventing reasonable development or imposing undue hardship. Variances are intended to 
provide some flexibility while ensuring that the intent of each development standard is met. 
Variances may be granted for the purpose of fostering reinvestment in existing buildings, 
allowing for creative infill development solutions, avoiding environmental impacts, and/or 
precluding an economic taking of property. Variances shall not be granted that would be 
detrimental to public health, safety, or welfare.   

19.911.2 APPLICABILITY 
A.  Eligible Variances 

A variance may be requested to any standard or regulation in Titles 14, 17, and 19 of the 
Milwaukie Municipal Code, or any other portion of the Milwaukie Municipal Code that 
constitutes a land use regulation per ORS 197.015. 

B. Ineligible Variances 

A variance may not be requested in the following situations: 

1. A variance to any restrictions on uses or development which contain the word 
"prohibited". 

2. A variance to a required review type.  

3. A variance to the steps of a procedure. 

4. A variance to a definition. 

5. A variance that would increase the maximum permitted density for a residential zone. 

6. A variance to justify or allow a Building Code violation. 

7. A variance that would allow a use not outright allowed by the base zone. Requests of 
this nature may be allowed through the use exception process described in Subsection 
19.911.5 or the nonconforming use alteration allowance described in Subsection 
19.8XX.X. 

C. Exceptions 

Where other sections of this code specifically provide for exceptions or modifications to 
standards, a variance application is not required. 

19.911.3 REVIEW PROCESS 
A.  General Provisions 

1. Variance applications shall be reviewed at one of two levels, Type II or Type III, 
depending upon the nature and scope of the variance request and the discretion 
involved in the decision-making process.  

2. Variance applications may be combined with and reviewed concurrently with other land 
use applications. 
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3. One variance application may include up to three variance requests.  Additional 
variance requests must be made on a separate variance application. 

B. Type II Variances 

Type II variances allow for limited variations to numerical standards. The following types of 
variance requests shall be evaluated through a Type II review process pursuant to Section 
19.1005. 

1. A variance of up to 40 percent variance to side yard setback standards. 

2. A variance of up to 25 percent variance to front, rear and street side setback 
standards. 

3. A variance of up to 10 percent variance of lot coverage and minimum vegetation 
standards. 

4. A variance of up to 10 percent variance to lot width and depth standards. 

5. A variance of up to 10 percent variance to lot frontage standard. 

C. Type III Variances 

Type III variances allow for larger or more complex variations to standards that require 
additional discretion and warrant a public hearing consistent with the Type III review 
process. Any variance request that is not specifically listed as a Type II Variance per 
Subsection 19.911.3.B shall be evaluated through a Type III review process pursuant to 
Section 19.1006. 

19.911.4 APPROVAL CRITERIA 
A. Type II Variances 

An application for a Type II Variance shall be approved when all of the following criteria 
have been met: 

1. The proposed variance, or cumulative effect of multiple variances, will not be 
detrimental to surrounding properties, natural resource areas, or public health, safety, 
or welfare. 

2. The proposed variance will not interfere with planned future improvements to any public 
transportation facility or utility identified in an officially adopted plan such as the 
Transportation System Plan or Water Master Plan. 

3. Where site improvements already exist, the proposed variance will sustain the integrity 
of, or enhance an existing, building or site design.   

4. Impacts from the proposed variance will be mitigated to the extent practicable.  

B. Type III Variances 

An application for a Type III Variance shall be approved when either all of the discretionary 
relief criteria or all of the economic hardship criteria listed below have been met. An 
applicant may choose which set of criteria to meet based upon the nature of the variance 
request, the nature of the development proposal, and the existing site conditions. 

1. Discretionary relief criteria 

a. Other alternatives were considered and the proposed variance was determined to 
be the best approach based on one or more of the following: 
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(1) The proposed variance avoids or minimizes impacts to surrounding 
properties. 

(2) The proposed variance has desirable public benefits. 

(3) The proposed variance responds to the existing built or natural environment 
in a creative and sensitive manner. 

b. Impacts from the proposed variance will be mitigated to the extent practicable.  

2. Economic hardship criteria 

a. Due to unusual site characteristics and/or other physical conditions on or near the 
site, the variance is necessary to allow reasonable economic use of the property. 

b. The proposed variance is the minimum variance necessary to allow for 
reasonable economic use of the property. 

c. Impacts from the proposed variance will be mitigated to the extent practicable.  

19.911.5 USE EXCEPTIONS 
A. Applicability 

Use exceptions are a type of variance intended to allow uses that are not outright allowed in 
the base zones. Use exceptions shall not be used to allow a use that is specifically 
prohibited by the base zone.  

B. Review Process 

Use exceptions shall be evaluated through a Type III review process pursuant to Section 
19.1006. 

C. Approval Criteria 

The Planning Commission may authorize exceptions to uses established by this title upon a 
determination that all of the following circumstances exist: 

1. Exceptional circumstances apply to the property that do not generally apply to other 
properties in the same zone, resulting from circumstances over which the applicant has 
no control. 

2. The proposed use would not be substantially detrimental to the interests of 
neighboring, but not necessarily adjacent, owners. 

3. Substantial justice to all owners would be afforded within the purposes of this title. 

4. There exists no other practical use of the property under the provisions of this title. 

5. Economic hardship shall not be a primary basis for allowance of a use exception nor 
shall circumstances of which the applicant had prior knowledge be considered upon 
application.  
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Summary of Key Policy Items in the Proposed Amendments: 

19.913.3.B: 

The Comprehensive Plan amendment approval criteria are essentially the same criteria that 
exist in Chapter 2 of the Comprehensive Plan. Some minor modifications have been made to 
make them easier to apply during the hearings process. 

19.913.4.B: 

The process and criteria for zoning text changes are fairly simple. The proposed changes 
remove the approval criteria from existing Section 19.905 that seemed more related to 
site specific zone map amendments. 

19.913.5.A: 

The process for reviewing amendments to the Zoning Map is proposed to change. Zoning 
map amendments may be treated differently depending on the size of the area included in 
the proposal. Changes that affect large geographic areas are legislative in nature in that 
they are policy decisions. Changes to smaller areas are quasi-judicial in nature in that they 
apply existing policies and procedures to individual circumstances. Legally, there is no 
definitive threshold for what constitutes a legislative zone change versus a quasi-judicial 
zone change. The review process in the proposed code reflects this uncertainty but gives 
some guidance, and defers to the City Attorney to make the decision about which process 
is appropriate. 

19.913.5.B: 

The approval criteria have been modified to focus less on the specifics of what 
development might occur within a zone and more on the general compatibility of the 
proposed zone in relation to existing surrounding zones. It is presumed that the 
development that will occur will comply with the relevant standards and criteria imposed 
by the zone. 
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19.913  AMENDMENTS 

19.913.1  PURPOSE 
This section establishes the process for amending the City’s Comprehensive Plan and land use 
regulations within the Milwaukie Municipal Code. The approval process related to 
Comprehensive Plan amendments is intended to ensure compliance with State laws and 
administrative rules, including the 19 statewide land use planning goals and the Metro Urban 
Growth Management Functional Plan, Chapter 3.07, Title III of the Metro Code. The approval 
process related to land use amendments is intended to ensure compliance with the 
Comprehensive Plan. 

The goals and policies of the Comprehensive Plan are implemented, in part, through the land 
use regulations of the Milwaukie Municipal Code. The sections of the Municipal Code that most 
directly related to implementation of the Comprehensive Plan are Title 14, Signs; Title 17, Land 
Division; and Title 19, Zoning. 

19.913.2  APPLICABILITY 
The requirements of Section 19.913 apply to the amendments described below. 

A. Amendments to add, modify, or delete the text of the Milwaukie Comprehensive Plan or its 
ancillary documents. 

B. Amendments to add, modify, or delete the text of Titles 14, 17, and 19 of the Milwaukie 
Municipal Code, or any other portion of the Milwaukie Municipal Code that constitutes a 
land use regulation per ORS 197.015. 

C. Amendments to change the maps of the Milwaukie Comprehensive Plan, including maps 
within ancillary documents. Changes to these maps resulting from actions taken by Section 
19.1104, Expedited Process, are exempt from the requirements of Section 19.913. 

D. Amendments to change the “Zoning Map of Milwaukie, Oregon”, which is the map 
established by Section 19.203. Changes to this map resulting from actions taken by Section 
19.422.17, Boundary Verification and Map Administration, and Section 19.1104, Expedited 
Process, are exempt from the requirements of Section 19.913. 

19.913.3  COMPREHENSIVE PLAN AMENDMENTS 
Changes to the Milwaukie Comprehensive Plan shall be called Comprehensive Plan 
Amendments. 

A. Review Process 

Changes to the Milwaukie Comprehensive Plan described by Subsection 19.913.2.A or C 
shall be processed as a Type IV Review per the procedures of Section 19.1004. 

B. Approval Criteria 

Changes to the Milwaukie Comprehensive Plan shall be approved if the following criteria 
are met. 

1. The proposed amendment is in conformance with the Comprehensive Plan. 

2. The proposed amendment is in the public interest with regard to neighborhood or 
community conditions, or corrects a mistake or inconsistency in the Comprehensive 
Plan or Land Use map. 

3. The public need is best satisfied by this particular proposed amendment. 
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4. The proposed amendment is in conformance with relevant State Statutes and 
Administrative Rules, such as the Statewide Planning Goals and Transportation 
Planning Rule. 

5. The proposed amendment is consistent with the Metro Urban Growth Management 
Functional Plan and relevant regional policies. 

19.913.4  MUNICIPAL CODE AMENDMENTS 
Changes to the text of land use regulations within the Milwaukie Municipal Code shall be called 
Zoning Text Amendments, regardless of the individual Titles involved. 

A. Review Process 

Changes to Title 14, Title 17, or Title 19 of the Milwaukie Municipal Code, or any land use 
regulation as defined by ORS 197.015, that are described by Subsection 19.913.2.B shall 
be processed as a Type IV Review per the procedures of Section 19.1004. 

B. Approval Criteria 

Changes to the Milwaukie Municipal Code described by Subsection 19.913.2.B shall be 
approved if the following criteria are met. 

1. The proposed amendment is consistent with other provisions of the Milwaukie 
Municipal Code. 

2. The proposed amendment is consistent with the Comprehensive Plan. 

3. The proposed amendment is consistent with the Metro Urban Growth Management 
Functional Plan and relevant regional policies. 

4. The proposed amendment is consistent with relevant federal regulations. 

19.913.5  ZONING MAP AMENDMENTS  
Changes to the Zoning Map of Milwaukie, Oregon shall be called Zoning Map Amendments. 

A. Review Process 

1. Changes to the Zoning Map described in Subsection 19.913.2.D may either be 
processed as a Type III Review per Section 19.1003 or a Type IV review per Section 
19.1004. The City Attorney shall have the authority to determine the appropriate review 
process for each individual Zoning Map Amendment. This decision is not a land use 
decision per ORS 197.015 and is not subject to appeal. 

Generally, Zoning Map Amendments that affect 5 or more property owners or 
encompass more than 2 acres of land should be considered legislative in nature, and 
subject to Type IV Review. Zoning Map Amendments that involve fewer property 
owners and encompass a smaller area of land should be considered quasi-judicial in 
nature, and subject to Type III review. 

2. Changes that affect both the Zoning Map and text of Titles 14, 17, and 19, or other land 
use regulation of the Milwaukie Municipal Code shall be processed as a Type IV 
Review per the procedures of Section 19.1004. These changes are subject to the 
approval criteria of Subsections 19.913.4.B and 19.913.5.B. 

B. Approval Criteria 

Changes to the Zoning Map of Milwaukie, Oregon shall be approved if the following criteria 
are met. 

Amendments to Maps & Ordinances  4 of 5 

6.2 Page 20



Proposed Code Amendment 

Amendments to Maps & Ordinances  5 of 5 

1. The proposed amendment is compatible with the surrounding area based on the 
following factors. 

a. Site location and character of the area. 

b. The predominant land use pattern and density of the area. 

c. Expected changes in the development pattern for the area. 

d. The need for uses allowed by the proposed zone amendment. 

e. The availability of suitable alternative areas of the same or similar zoning 
designation. 

2. The subject property and adjacent properties are presently provided with adequate 
public facilities, services, and transportation networks to support the use, or such 
facilities, services, and transportation networks are proposed or required as a condition 
of approval. 

3. The proposed amendment is consistent with the functional classification, capacity, and 
level of service of the transportation system. A transportation impact study may be 
required subject to the provisions of Chapter 19.700. 

4. The proposed amendment is consistent with the Metro Urban Growth Management 
Functional Plan. 

5. The proposed amendment is consistent with the Comprehensive Plan goal, policies, 
and Land Use map. 

6. The proposed amendment complies with the state Transportation Planning Rule. 

C.  Conditions of Approval 

Conditions of approval may be applied to zoning map amendments for purposes of fulfilling 
identified need for public facilities and/or meeting applicable regional, State, or federal 
regulations. Conditions of approval may include actual construction of facilities or a 
performance contract, bond, or escrow account to assure installation of public facilities to 
specified standards. 

D.  Modification of Official Zoning Map 

For zoning map amendments not involving conditions of approval, the Zoning Map shall be 
modified when the adopting ordinance goes into effect. For zoning map amendments 
involving conditions of approval, the Zoning Map shall not be modified until all conditions of 
approval are satisfied. 

E. Revocation 

If conditions of approval are not met within 2 years of ordinance adoption, the Planning 
Commission shall hold a public hearing to consider the revocation of the approved zoning. 
This review shall follow the procedures of Subsection 19.1011.3 Minor Quasi-Judicial 
Review. The Planning Commission may also, upon determination that the applicant is 
making satisfactory progress towards completing conditions of approval, grant a one-time 
extension not to exceed a maximum of 2 years. 
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Overview of Key Changes 

Review procedures provide the basic framework for how the City conducts land use and 
development permit review. They determine what kinds of projects trigger land use 
review, who receives notices about hearings and decisions, when the City has to make a 
land use decision, and who makes the final decision (e.g. Planning Director, Planning 
Commission, or City Council).  

The intent of the proposed amendments is to clarify and streamline the City’s review 
procedures and ensure consistency with State statutes. The current proposal replaces the 
City’s existing Administrative Provisions chapter (Chapter 19.1000) in its entirety. 

The City currently has five types of land use reviews, namely: Type I, Type II, Minor 
Quasi-judicial, Major Quasi-judicial, and Legislative. The current proposal eliminates the 
distinction between major and minor quasi-judicial and renames the review types as 
follows:   

Type I Review  
(Administrative review process decided by Planning Director) 

Type II Review  
(Administrative review process with public notice decided by Planning Director) 

Type III Review  
(Quasi-judicial review process with public notice and hearing decided by Planning Commission) 

Type IV Review  
(Legislative review process with public notice and hearing decided by City Council) 

The following is a summary of other key changes being proposed: 

Section 19.1001 General Provisions 

• Provides for the automatic expiration of approved land use decisions that have not 
been utilized after a specified time period. 

Section 19.1002 Preapplication Conference 

• Clarifies which types of land use reviews require a preapplication conference.  

Section 19.1003 Application Submittal  

• Clarifies how and when an applicant may modify a land use application currently under 
review by the City. 

Section 19.1005 Type II Review 

• Requires applicant to post sign on subject property with development proposal 
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information.  

• Codifies staff’s current practice of referring applications to Neighborhood District 
Associations for review and comment. 

• Eliminates ability of the public, Planning Director, and/or Design and Landmarks 
Committee to elevate an application to the Planning Commission for a hearing but 
continues to allow applicant or aggrieved party to appeal the application to the Planning 
Commission for a hearing. 

• Eliminates tentative notice of decision requirement to streamline review of Type II 
applications.  Provides notice of application submittal in lieu of tentative notice of 
decision, effectively maintaining the same level of opportunity for public comment, 
notice of decision, and appeal.   

Section 19.1006 Type III Review  

• Eliminates newspaper notice requirement. (Current proposal needs to be updated to 
reflect the elimination of this requirement.) 

• Removes language about the Design and Landmarks Committee (DLC) making 
recommendations to the Planning Commission in anticipation of the DLC becoming a 
more advisory body. 

• Codifies staff’s current practice of referring applications to Neighborhood District 
Associations for review and comment. 

Section 19.1007 Type IV Review  

• Clarifies that any person, organization, or governmental body can initiate a legislative 
application. 

• Requires a public hearing to be held within 180 days of a complete application. 

• Eliminates newspaper notice requirement. (Current proposal needs to be updated to 
reflect the elimination of this requirement and to include other kinds of noticing 
requirements for site-specific and policy-based legislative proposals.) 

Section 19.1009 Appeals 

• Clarifies that a Type II appeal to the Planning Commission may be made by the 
applicant or an aggrieved party at a “de novo” hearing. 

• Clarifies that a Type III appeal to City Council may be made by the applicant or a party 
with standing at a “review of the record” hearing not a “de novo” hearing. 

Since the Procedures chapter works in concert with many other provisions of Title 19, 
amendments to this chapter could not be done in isolation. Consequently, additional 
amendments to other chapters are being proposed to effectively implement the new 
Procedures chapter and improve the overall functioning of Title 19. These related 
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amendments are summarized below so as to give the reader a more comprehensive 
understanding of all the procedural changes being proposed and how they relate to one 
another. Actual draft language for these related sections is provided separately.  

• The current proposal reorganizes Title 19 into the following chapters. This 
reorganization, amongst other things, includes the creation of an Applications chapter 
that consolidates all of the City’s land use applications into one place. This will make it 
easier for users of the code to identify the kinds of land use applications and reviews 
that are needed for a particular development proposal and will appropriately direct 
users to the new Procedures chapter for more detailed procedural information. 

Chapter 19.100 Introductory Provisions 
Chapter 19.200 Definitions 
Chapter 19.300 Base Zones 
Chapter 19.400 Overlay Zones 
Chapter 19.500 Supplementary Development Regulations 
Chapter 19.600 Off-Street Parking and Loading 
Chapter 19.700 Public Facility Improvements 
Chapter 19.800 Nonconforming Uses and Development 
Chapter 19.900 Land Use Applications 
Chapter 19.1000 Review Procedures and Administration 
Chapter 19.1100 Annexations and Boundary Changes 
Chapter 19.1200 Solar Access Protection 

• The current proposal includes three new land use applications to fill gaps in the land 
use review process. They will be located in the new Applications chapter: 

Development Review 
The purpose of this Type I and Type II application is to ensure compliance with the 
standards and provisions of the City’s land use regulations through an efficient review 
process that effectively coordinates the City’s land use and development permit review 
functions. 

Extensions to Expiring Approvals 
The purpose of this Type I and Type II application is to provide for an appropriate and 
efficient review process for extending the time period during which land use approvals 
are valid and may be utilized. 

Modifications to Existing Approvals 
The purpose of this Type I, Type II, and Type III application is to provide an 
appropriate and efficient review process for evaluating minor and major modifications 
to approved land use applications and development plans after approvals have been 
obtained but prior to issuance of development permits. 

City of Milwaukie Draft Procedures Chapter  4 of 24 

6.2 Page 25



Proposed Code Amendment 

CHAPTER 19.1000 

 REVIEW PROCEDURES AND ADMINISTRATION  

19.1001 GENERAL PROVISIONS 

19.1002 PREAPPLICATION CONFERENCE 

19.1003 APPLICATION SUBMITTAL & COMPLETENESS REVIEW 

19.1004 TYPE I REVIEW 

19.1005 TYPE II REVIEW 

19.1006 TYPE III REVIEW 

19.1007 TYPE IV REVIEW 

19.1008 PUBLIC HEARINGS 

19.1009 APPEALS 

 

19.1001 GENERAL PROVISIONS 

19.1001.1 Purpose 
The purpose of this chapter is to establish procedures for the review and processing of land use 
applications. This chapter is intended to make the land use review process clear and 
understandable; to facilitate timely review of land use applications by the City; and to enable the 
public to participate in the local land use decision-making process. The provisions contained in 
this chapter are consistent with Oregon law regulating land use review procedures. 

19.1001.2 Applicability 
All land use applications shall be reviewed using the procedures contained in this chapter.   

19.1001.3 Review Types 
All land use applications have both a  review type and an application type. Chapter 19.900 
contains a list of application types and their associated review types. This chapter establishes 
the review process associated with each review type. 

A. Review Types.  There are four types of reviews: Type I, II, III, and IV. Table 19.XXXX lists 
the City’s land use applications and their associated review  type.   

B. Determination.  When a review type for a land use application is not specified in Table 
19.XXXX, or otherwise required by law, the Planning Director shall determine the applicable 
review type.  The Planning Director’s determination  shall favor the review type that provides 
the most appropriate public notice and opportunity for participation. 

19.1001.4 Review Authorities 
The applicable review authority for each review procedure type shall be as follows: 

A. For a Type I review, the Planning Director is the review and decision authority. 

B. For a Type II review, the Planning Director will be the review and decision authority unless 
Table 19.XXXX indicates a different authority. 
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C. For a Type III review, the Planning Commission is the review and decision authority. 

D. For a Type IV review, the Planning Commission does an initial review and provides a 
recommendation for approval or denial to the City Council.  The City Council is the final 
review and decision authority. 

19.1001.5 Applications 
A. Initiation.  Type I, Type II and Type III applications may be initiated by the property owner or 

contract purchaser of the subject property, any person authorized in writing to represent the 
property owner or contract purchaser, and any public agency or private entity that has 
statutory rights of eminent domain for projects they have the authority to construct. 

In addition, Type III applications for amendments to the Comprehensive Plan Map or Zoning 
Map  and all Type IV applications may be initiated by the Milwaukie City Council, Planning 
Commission, Planning Director, or any individual. 

B. Review of multiple applications. When multiple land use applications are required for a 
single proposal, the applicant may opt or the City may require to have the applications 
processed individually in sequence or together in a consolidated review.  

1. Applications processed individually.  Multiple applications processed individually require 
the applicant to file separate applications for each applicable land use action.  Each 
application shall be reviewed separately according to the applicable review type.  
Applications with the highest numbered procedure type shall be processed first. 

2. Applications processed together.  When multiple applications are consolidated into one 
review, the applicant shall be required to fill out an application form for each application 
type being reviewed.  Applicable application fees for each application type will also 
apply.  The consolidated application shall be accompanied by the information and 
documentation required for each individual application type.  Review of the consolidated 
application shall be according to the highest numbered procedure type required for any 
part of the application.  For example: a proposal that requires a Type II Design Review 
and a Type III Conditional Use  would be processed as a  Type III application when 
consolidated. 

19.1001.6 Decisions 
A. Imposition of conditions.  The review authority may impose conditions of approval on any 

Type I, Type II, Type III or Type IV application in order to ensure conformance with relevant 
approval criteria and development standards and to mitigate the anticipated impacts of the 
proposal.   

B. Approval or denial of the application shall be based upon the standards and criteria that 
were in effect at the time the application was first submitted. 

C. 120-day requirement. The city shall take final action on land use actions subject to ORS 
227.178, including resolution of all local appeals, within 120 days after the application has 
been deemed complete, unless the applicant provides a written statement requesting or 
consenting to an extension of the 120-day requirement.  The total of all extensions, except 
as provided for mediation, shall not exceed 245 days. 

D. Effective date of decisions.  Decisions on land use actions become effective on: 

1. The day the decision is issued, if no appeal is allowed; 

2. The day after the appeal period expires if no appeal is filed; or 
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3. The day the decision is issued by the final review authority, if an appeal is filed. 

E. Expiration of approved decisions.  

1. Type I, II and III land use approvals granted pursuant to this chapter shall expire and 
become void per the following schedule. 

a. For proposals requiring any kind of development permit, the development must: (1) 
obtain and pay for all necessary development permits and start construction within 
two years of land use approval, and (2) pass final inspection and/or obtain a 
certificate of occupancy within four years of land use approval. 

b. For proposals not requiring development permits, the development must utilize its 
approvals within two years of land use approval. 

2. Land use approvals shall expire as outlined above unless one of the following occurs: 

a. An extension is granted pursuant to Section 19.907. 

b. The review authority specifies a different expiration date in the land use decision to 
accommodate large, complex, or phased development projects. 

3. The following land use approvals are exempt from expiration: 

a. Public projects. 

b. Amendments to maps and ordinances per Section 19.902. 

c. Planning Director interpretations and determinations per Section 19.90X. 

d. Annexations per Chapter 19.1100. 

F. Extensions to Expiring Approvals. The time period during which a land use approval is valid 
may be extended pursuant to Section 19.907. 

G. Modifications to Existing Approvals. A valid land use approal may be modified pursuant to 
Section 19.908. 

H. Appeals of Decisions. Land use decisions may be appealed per Section 19.XXXX 

19.1002 PREAPPLICATION CONFERENCE 
19.1002.1 Purpose 
The purpose of the preapplication conference is to acquaint the applicant or applicant’s 
representative with the requirements of this code, including relevant approval criteria, 
development standards, and procedures, in preparation for submission of a land use 
application. The preapplication conference is not an exhaustive review of all potential issues or 
requirements.  It is informative, and all attempts will be made by staff to provide accurate and 
complete information. However, it is not binding, and it does not preclude the city from raising 
new issues, identifying additional requirements, or otherwise varying from what may have been 
indicated in the pre-application conference meeting or notes during the land use review process.   

19.1002.2 Applicability 
A. For Type I applications, a preapplication conference is optional.   

B. For Type II, Type III and Type IV applications, a preapplication conference is required, with 
the following exceptions: 
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1. The city may waive the preapplication conference requirement if the Planning Director 
determines that a conference is not necessary based on the uncomplicated nature of 
the application or other factors.   

2. A preapplication conference is not required for city-initiated Type IV applications. 

19.1002.3 Preapplication Conference Procedures 
Initiation and scheduling of preapplication conference shall occur as follows: 

A. The applicant shall submit a completed preapplication conference form provided by the city, 
the relevant fee, and copies of information required on the preapplication conference form. 

B. The city will schedule and conduct the preapplication conference within approximately 
twenty (20) days of receipt of a request for a preapplication conference.  

C. The Planning Director shall coordinate the involvement of city staff responsible for planning, 
development review, roads, drainage, and other subjects, as appropriate, in the 
preapplication conference. The preapplication conference is not open to the general public.   

19.1002.4 Preapplication Conference Summary 
A. Within approximately fourteen (14) days after a pre-application conference, the city shall 

provide to the applicant, or the applicant’s agent, a written summary of the conference. The 
purpose of the written summary is to provide a general assessment of a proposal and is not 
to be construed as a final recommendation by the city on the merits of the proposal. 

B. The written preapplication conference summary shall: 

1. Summarize the proposed use and relevant characteristics of the proposal; 

2. Identify necessary application submittal requirements; 

3. Identify the relevant approval criteria and development standards, with a disclaimer that 
the approval criteria and development standards in effect at the time an application is 
submitted will control; 

4. Identify specific additional information that is needed to respond to the relevant criteria 
and development standards or is recommended to respond to other issues; and 

5. Identify applicable application types and fees, with a disclaimer that fees are subject to 
change and that the fees in effect at the time a complete application is submitted will 
control. 

19.1002.5 Preapplication Conference Validity Period and Follow-Up 
A. A preapplication conference is valid for two years.  If a complete application that was the 

subject of a preapplication conference has not been submitted within two years of the 
conference, the applicant is encouraged, but not required, to schedule a new preapplication 
conference prior to submittal. 

B. An applicant may request a new preapplication conference, if desired, subject to the 
procedures in Section 19.1002.3. 

C. When a development proposal is revised, a follow-up preapplication conference may be 
required if the Planning Director determines that the revisions are significant and could 
result in a change of applicable standards and regulations or review type. 

19.1003 APPLICATION SUBMITTAL AND COMPLETENESS REVIEW 
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19.1003.1 Application Forms and Checklists 
A. The city shall supply land use application forms pursuant to the standards contained in the 

applicable state law, comprehensive plan, and implementing ordinance provisions. 

B. The city shall supply checklists or information sheets for applications, which shall detail the 
specific information which must be contained in the application, including format and number 
of copies. 

19.1003.2 Application Submittal 
A. Complete applications required.  All of the following items must be submitted in order for the 

city to accept the application and initiate the completeness review: 

1. Application form, including required notarized signature(s) of the property owner or 
public agency initiating the application. 

2. Deed, title report or other proof of ownership. 

3. Detailed and comprehensive description of all existing and proposed uses and 
structures, including a summary of all information contained in any site plans. 

4. Detailed statement that demonstrates how the proposal meets all applicable approval 
criteria, zoning and land use regulations, and development standards. 

5. Site plan(s), preliminary plat, or final plat as appropriate. 

6. Completed checklist, including all required materials and information. 

7. Payment for the appropriate land use application fee(s) and deposit(s), based on the 
fee schedule in effect on the date of application submittal. 

19.1003.3 Completeness Review 
A. The city shall review the application submittal and advise the applicant in writing whether the 

application is complete or incomplete within thirty (30) days of receipt of the application. 

B. The city may determine an application to be incomplete based on any of the following: 

1. Failure to pay required fees; 

2. Failure of the applicant’s narrative to address the relevant criteria or development 
standards; and 

3. Failure to supply the required information on the checklist. 

C. Incompleteness shall not be based on differences of opinion as to quality or accuracy.  

D. Determination that an application is complete indicates only that the application contains the 
information necessary for a qualitative review of compliance with the applicable standards. 

E. If an application is incomplete, the completeness notice shall list what information is missing 
and allow the applicant 180 days from the date of first submittal to submit the missing 
information. The completeness notice shall include a form, designed to be returned to the 
city by the applicant, indicating whether or not the applicant intends to amend or supplement 
the application. 

F. The application will be deemed complete for purposes of this section upon receipt by the city 
of: 

1. All of the missing information; 

City of Milwaukie Draft Procedures Chapter  9 of 24 

6.2 Page 30



Proposed Code Amendment 

2. Some of the missing information and written notice from the applicant that no other 
information will be provided; or 

3. Written notice from the applicant that none of the missing information will be provided. 

G. The application will be deemed void if the application has been on file with the city for more 
than 180 days and the applicant has not met the obligations of subsection F above. Any 
application fees paid by the applicant will not be refunded.  An applicant may resubmit a 
voided application to the city; it will be treated as a new application and all submittal 
requirements will apply. 

19.1003.4 Re-submittal of Application Following Denial 
If an application for a land use action has been denied, an application for the same or similar 
project on the same property may not be re-submitted unless one or more of the following 
occurs: 

A. Two years have passed since the denial became final. 

B. Substantial changes are made to the application. Substantial changes to an application 
have occurred only if the changes resolve all findings for denial of the original application. 

C. Standards and criteria relative to the findings of the original denial have changed and now 
support the application. 

D. For Type III or IV decisions, there has been a substantial change in the composition of the 
City Council and the Council was the final decision-maker. A substantial change in the 
composition of the Council occurs if fewer than three (3) Council members who voted to 
deny the original application remain on the Council. 

19.1003.5 Withdrawal of Application 
A. An application may be withdrawn by the applicant at any time prior to issuance of the final 

decision if the Planning Director determines that the property owner or contract purchaser 
has consented in writing to withdrawal of the application. 

B. If an application is withdrawn after the city has mailed the public notice, the city shall send 
written notice stating the application has been withdrawn to all parties who were provided 
public notice. 

C. Any application fees paid by the application will not be refunded. 

19.1003.6 Modifications to Applications  
If an applicant makes modifications to an application after it has been deemed complete but 
prior to a decision, the following applies: 

A. Information, documents and other evidence related to the modification shall be submitted to 
the review authority at least seven days before the notice of action or hearing is mailed.  
Documents or other evidence submitted after that date will not be considered in the 
evaluation or staff report. 

B. When modifications are submitted by the applicant, the assigned review authority shall 
determine whether or not the modification significantly changes the application.  If the review 
authority determines that the modification significantly changes the application, the city shall 
take one of the following actions, at the choice of the applicant: 

1. Suspend the existing application and allow the applicant to submit a new application 
with the proposed significant modifications.  Before the existing application can be 
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suspended, the applicant must consent in writing to waive the 120-day rule on the 
existing application.  If the applicant does not consent, the city shall not allow this 
option. 

2. Reject the new documents or other evidence that has been determined to constitute a 
significant modification, and continue to process the existing application without 
considering the new materials.   

19.1004 TYPE I REVIEW PROCEDURE 
Type I applications involve permitted uses or development governed by clear and objective 
approval standards or standards that require the exercise of professional judgment only about 
technical issues. The Type I procedure provides for a ministerial review of an application by the 
Planning Director and does not include public notice. 

19.1004.1 Pre-Application Conference 
A pre-application conference is not required for Type I applications 

19.1004.2 Type I Application Requirements 
A. Type I applications shall be made on forms provided by the Planning Director and shall 

include all of the information required by Section 19.1003.2. 

B. Type I applications are subject to completeness review procedures pursuant to Section 
19.1003.3. 

19.1004.3 Type I Public Notice 
Public notice is not required for Type I applications.   

19.1004.4 Type I Decision Authority 
A. The decision authority for all Type I applications shall be the Planning Director. 

B. The Planning Director shall approve, approve with conditions, or deny an application based 
on applicable approval criteria and standards. The decision will be issued within 120 days 
after the application was deemed complete. 

19.1004.5 Type I Decision 

Written notice of the decision for Type I applications shall be provided to the applicant and 
property owner of record within five days of the decision and shall include the following 
information: 

A. A brief summary of the proposal. 

B. A description of the site reasonably sufficient to inform the reader of its location, including 
site address, if available, map and tax lot number, and site zoning. 

C. A statement of the facts upon which the decision authority relied to determine whether the 
application satisfied or failed to satisfy each applicable approval criterion. 

D. The decision to approve or deny the application, and, if approved, any conditions of 
approval necessary to ensure compliance with the applicable criteria. 

E. The date the decision shall become final, unless appealed. The notice of decision shall state 
in boldface type the date and time by which an appeal must be filed. The statement shall 
reference the requirements for filing an appeal of the decision. 
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F. A statement that the complete case file, including findings, conclusions and conditions of 
approval, if any, is available for review. The notice shall list when and where the case file is 
available and the name and telephone number of the city representative to contact about 
reviewing the case file. 

19.1004.6 Appeal of a Type I Decision 
A Type I decision may be appealed by filing a petition of appeal within 15 days of the date the 
notice of decision was mailed. Appeal authorities are identified in Table 19.XXXX.  Appeal 
requirements and procedures are outlined in Section 19.1009. 

19.1005 TYPE II REVIEW PROCEDURE 
Type II applications involve uses or development for which review criteria require only limited 
discretion. The Type II procedure provides for an administrative review of an application by the 
Planning Director and includes notice to nearby property owners to allow for public comments 
prior to the decision. The process does not include a public hearing. 

19.1005.1 Pre-Application Conference 
A pre-application conference is required for all Type II applications (see Section 19.1002). The 
Planning Director may waive this requirement.   

19.1005.2 Type II Application Requirements 
A. Type II applications shall be made on forms provided by the Planning Director and shall 

include all of the information required by Section 19.1003.2. 

B. Type II applications are subject to completeness review procedures set forth in Section 
19.1003.3. 

19.1005.3 Type II Public Notice 
A. Within five days after the application has been determined to be complete, written notice of 

the Type II application shall be mailed to the following: 

1. The applicant and/or the applicant’s authorized representative. 

2. The owner(s) of record of the subject property. 

3. Owners of record of properties within 300 feet of the perimeter of the subject property. 

B. The purpose of the public notice is to provide nearby property owners and other interested 
parties with an opportunity to submit written comments concerning the application prior to 
issuance of the Type II administrative decision. The goal of this notice is to invite relevant 
parties of interest to participate in the process. 

C. The public notice shall: 

1. Provide the case file number and a brief summary of the proposal. 

2. Provide a brief description of the subject property, including street address, if available, 
map and tax lot number, and zoning designation. 

3. Provide 14 days from the date of notice for submission of written comments. 

4. State the place, date, and time that comments are due. 

5. List the applicable approval criteria or standards against which the proposal will be 
reviewed. 
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6. State that all application materials and applicable criteria and standards are available 
for review at the city, and that copies can be obtained at a reasonable cost. 

7. Include the name and phone number of the city representative to contact for additional 
information. 

8. Include the following notice: “Notice to mortgagee, lien holder, vendor or seller: The 
Milwaukie Code requires that if you receive this notice it shall be promptly forwarded to 
the purchaser.” 

D. In addition to public notice, the city has a referral process with certain departments and 
agencies.  Upon receipt of a complete application, the city shall provide a copy of all 
application materials to the parties listed in 1-3 below for their review and comment.  The 
department or agency is assumed to have no comments if no comments are received within 
14 days from the date of the referral. 

1. Any city-recognized neighborhood district association whose boundaries include the 
subject property. 

2. Design and Landmarks Committee for applications in downtown zones and involving a 
designated historic resource. 

3. Affected city departments and any governmental agency which is entitled to notice by 
the Code.  

E. Ten days after the application has been determined to be complete, notice of the application 
shall be posted on the site by the applicant. The city shall provide the applicant at least one 
sign and the instructions for posting.  An affidavit of posting shall be submitted by the 
applicant and made part of the file. 

19.1005.4 Type II Decision Authority 
A. The decision authority for Type II applications shall be the Planning Director unless a 

different decision authority is identified for a particular application in Table 19.XXXX 

B. The decision authority shall review all written comments received during the 14-day 
comment period prior to issuance of the decision. Written comments received after the 
comment period and prior to issuance of a decision shall not be considered by the decision 
authority. 

C. The decision authority shall approve, approve with conditions, or deny an application based 
on applicable approval criteria and standards and written comments received. The decision 
will be issued within 120 days after the application was deemed complete. 

19.1005.5 Type II Decision 
A. Written notice of decision shall be sent by mail to the following parties within five days of the 

date of the decision: 

1. The applicant and/or the applicant’s authorized representative. 

2. The owner(s) of record of the subject property. 

3. Any group or individual who submitted written comments during the comment period. 

4. Any governmental agency which is entitled to receive notice per the Code or has 
requested notice. 

5. Any group or individual who requested notice of the decision. 

B. The notice of decision shall include: 
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1. The nature of the application in sufficient detail to apprise persons entitled to notice of 
the applicant’s proposal and of the decision. 

2. A description of the site reasonably sufficient to inform the reader of its location, 
including site address, if available, map and tax lot number, and site zoning. 

3. A statement of the facts upon which the decision authority relied to determine whether 
the application satisfied or failed to satisfy each applicable approval criterion. 

4. The decision to approve or deny the application, and, if approved, any conditions of 
approval necessary to ensure compliance with the applicable criteria. 

5. The date the decision shall become final, unless appealed. The notice of decision shall 
state in boldface type the date and time by which an appeal must be filed. The 
statement shall reference the requirements for filing an appeal of the decision. 

6. A statement that any person who is adversely affected or aggrieved by the decision 
may appeal the decision by filing a petition of appeal within the 15-day appeal period 
provided by the city. 

7. A statement that the complete case file, including findings, conclusions and conditions 
of approval, if any, is available for review. The notice shall list when and where the case 
file is available and the name and telephone number of the city representative to 
contact about reviewing the case file. 

19.1005.6 Appeal of a Type II Decision 
A Type II administrative decision may be appealed by the applicant and any person who is 
adversely affected or aggrieved by the decision by filing a petition of appeal within 15 days of 
the date the notice of decision was mailed. Appeal authorities are identified in Table 19.XXXX.  
Appeal requirements and procedures are outlined in Section 19.1009. 

19.1006 TYPE III REVIEW PROCEDURE 
Type III applications are quasi-judicial in nature and are subject to criteria that require the 
exercise of discretion and judgment and about which there may be broad public interest. 
Impacts may be significant and development issues complex.  Extensive conditions of approval 
may be imposed to mitigate impacts or ensure compliance with applicable approval criteria and 
standards. The review process requires notice to nearby property owners and at least one 
public hearing before the Planning Commission. Some applications may require review by the 
Design and Landmarks Committee prior to the final hearing before the Planning Commission.  

19.1006.1 Pre-Application Conference 
A pre-application conference is required for Type III applications (see Section 19.1002). 

19.1006.2 Type III Application Requirements 
A. Type III applications shall be made on forms provided by the Planning Director and shall 

include all of the information required by Section 19.1003.2. 

B. Type III applications are subject to completeness review procedures set forth in Section 
19.1003.3. 

19.1006.3 Type III Public Notice 
A. For Type III proposals that would amend the Comprehensive Plan Map or Zoning Map, the 

city shall provide notification as follows: 
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1. To the Department of Land Conservation and Development at least 45 days prior to the 
first public hearing on the application.  Notice to DLCD is not required when the city 
determines that the Oregon Statewide Planning Goals do not apply to a particular 
proposed amendment. 

2. To Metro at least 45 days prior to the initial evidentiary hearing on adoption. A 
Functional Compliance Plan report regarding the map change proposal shall be sent to 
Metro at least 15 days prior to the first public hearing. 

3. To all residents within 400 feet of the property under consideration at least 30 days prior 
to the public hearing. 

4. At least 30 days prior to the public hearing, a public notice shall be printed in a local 
newspaper and will appear on the public information cable television station. A second 
notice will appear at least ten days prior to the public hearing. 

B. For proposals that would change the zoning designation of a property that includes all or 
part of a mobile home or manufactured dwelling park, the city shall mail written notice to 
each existing mailing address for tenants of the mobile home or manufactured dwelling park 
at least 20 days, but not more than 40 days, before the date of the first public hearing on the 
proposal. 

C. For all proposals, the City shall mail written notice of the hearing at least 20 days prior to the 
first public hearing on the proposal.  The written notice shall be mailed to: 

1. The applicant and/or applicant’s authorized representative. 

2. The owner(s) of record of the subject property. 

3. Owners of record of properties located within 300 feet of the perimeter of the subject 
property. 

D. The public notice shall: 

1. Provide the case file number and a brief summary of the proposal. 

2. Provide a brief description of the subject property, including street address, if available, 
map and tax lot number, and zoning designation. 

3. State the date, time, and place of the hearing. 

4. State that any member of the public may submit written comments prior to the hearing 
and may appear and provide written or oral testimony at the hearing. 

5. State that only those who have submitted written comments prior to the hearing or 
participated at the hearing shall be entitled to appeal.  

6. Provide a general explanation of the requirements for submission of testimony and the 
procedure for conduct of public hearings. 

7. State that a copy of the staff report will be available for review at no cost, and a copy 
will be provided at a reasonable cost, at least seven days prior to the hearing. 

8. List the applicable approval criteria or standards against which the proposal will be 
reviewed. 

9. State that all application materials and applicable criteria and standards are available 
for review at the city, and that copies can be obtained at a reasonable cost. 

10. Include the name and phone number of the city representative to contact for additional 
information. 
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11. Include the following notice: “Notice to mortgagee, lien holder, vendor or seller: The 
Milwaukie Code requires that if you receive this notice it shall be promptly forwarded to 
the purchaser.” 

E. The city shall prepare an affidavit of mailing of notice for the file. The affidavit shall indicate 
the date that the required notice was mailed to the parties required by 19.1006.3(C). 

F. In addition to public notice, the city has a referral process with certain departments and 
agencies.  Upon receipt of a complete application, the city shall provide a copy of all 
application materials to the parties listed in 1-3 below for their review and comment.  The 
department or agency is assumed to have no comments if no comments are received within 
14 days from the date of the referral. 

1. Any city-recognized neighborhood district association whose boundaries include the 
subject property. 

2. Design and Landmarks Committee for applications in downtown zones and involving a 
designated historic resource. 

3. Affected city departments and any governmental agency which is entitled to notice by 
the Code.  

F. At least 10 days prior to the hearing, notice of the hearing shall be posted on the site by the 
applicant, and shall remain posted continuously until the hearing. The city shall provide to 
the applicant at least one sign and the instructions for posting.  An affidavit of timely posting 
shall be submitted by the applicant and made part of the file. 

19.1006.4 Type III Decision Authority 
A. The decision authority for Type III applications shall be the Planning Commission, as noted 

in Table 19.XXXX. 

B. The decision authority shall approve, approve with conditions, or deny an application subject 
to a Type III procedure after the public hearing.  

19.1006.5 Type III Decision 
A. Written notice of decision shall be sent by mail to the following parties within five days of the 

date of the decision: 

1. The applicant and/or the applicant’s authorized representative. 

2. The owner(s) of record of the subject property. 

3. Any group or individual who submitted written comments at or prior to the public 
hearing. 

4. Any group or individual who submitted oral testimony during the public hearing. 

5. Any governmental agency which is entitled to receive notice per the Code or has 
requested notice. 

6. Any group or individual who requested notice of the decision. 

B. The notice of decision shall include: 

1. The nature of the application in sufficient detail to apprise persons entitled to notice of 
the applicant’s proposal and of the decision. 

2. A description of the site reasonably sufficient to inform the reader of its location, 
including site address, if available, map and tax lot number, and site zoning. 
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3. A statement of the facts upon which the decision authority relied to determine whether 
the application satisfied or failed to satisfy each applicable approval criterion. 

4. The decision to approve or deny the application, and, if approved, any conditions of 
approval necessary to ensure compliance with the applicable criteria. 

5. The date the decision shall become final, unless appealed. The notice of decision shall 
state in boldface type the date and time by which an appeal must be filed. The 
statement shall reference the requirements for filing an appeal of the decision. 

6. A statement that only persons who submitted comments or made an appearance of 
record at the public hearing have standing to appeal the decision by filing a petition of 
appeal within the 15-day appeal period provided by the city. 

7. A statement that the complete case file, including findings, conclusions and conditions 
of approval, if any, is available for review. The notice shall list when and where the case 
file is available and the name and telephone number of the city representative to 
contact about reviewing the case file. 

19.1006.6 Appeal of a Type III Decision 
A Type III quasi-judicial decision may be appealed by filing a petition of appeal within 15 days of 
the date the notice of decision was mailed.  Only the applicant or persons who submitted 
comments or made an appearance of record at the public hearing have standing to appeal a 
Type III decision.  Appeal authorities are identified in Table 19.XXXX.  Appeal requirements and 
procedures are outlined in Section 19.1009. 

19.1007 TYPE IV REVIEW PROCEDURE 
Type IV applications address legislative matters.  Legislative matters involve the creation, 
revision, or large-scale implementation of public policy (e.g., adoption of land use regulations, 
zone changes, and comprehensive plan amendments that apply to more than just one 
property).  The Type IV process includes a public hearing before a recommendation authority, 
the Planning Commission, which forwards a recommendation to the City Council. The City 
Council holds at least one public hearing before making a final decision.  

The City Council, Planning Commission, Planning Director or an individual may initiate a Type 
IV legislative application to amend the Milwaukie Comprehensive Plan or Zoning Code. 

19.1007.1 Pre-Application Conference  
A pre-application conference is required for Type IV legislative applications that are initiated by 
an individual or party other than the city. 

19.1007.2 Type IV Public Notice 
A. General public.  At least 30 days prior to a public hearing on a legislative matter, a hearing 

notice shall be printed in a local newspaper and will appear on the public information cable 
television station. A second notice will appear at least ten days prior to the public hearing.  
The hearing notice will also be posted at City Hall and the City Planning Department for 30 
days prior to the hearing.  At a minimum, the notice shall include: 

1. The date, time, and location of the hearing. 

2.  The number and nature of the ordinance to be considered. 

3. If applicable, a map showing the properties that will be impacted by the proposed 
ordinance. 
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B. DLCD notice.  Notice of a proposal to amend the Comprehensive Plan or Zoning Code or to 
adopt a new land use regulation shall be mailed to the Department of Land Conservation 
and Development along with appropriate forms at least 45 days prior to the initial evidentiary 
hearing on adoption. Notice to DLCD is not required when the city determines that the 
Oregon Statewide Planning Goals do not apply to a particular proposed amendment or new 
regulation. 

C. Metro Notice. Notice of a proposal to amend the Comprehensive Plan or Zoning Code or to 
adopt a new land use regulation shall be mailed to Metro at least 45 days prior to the initial 
evidentiary hearing on adoption. A Functional Compliance Plan report regarding the map 
change proposal shall be sent to Metro at least 15 days prior to the first public hearing. 

D. Measure 56 notice.  Not more than 40, nor less than 20 days before the initial evidentiary 
hearing on a Type IV proposal, the city shall mail notice to owners of property within the city 
for which the proposed ordinance, if adopted, may, in the Planning Director’s opinion, affect 
the permissible uses of land for those property owners. The notice of the initial evidentiary 
hearing for a Type IV procedure shall include at least the following information: 

1. If required by ORS 227.186, a statement in bold type across the top of the first page of 
the notice that reads as follows: “This is to notify you that the city shall consider a 
proposed land use regulation that may affect the permissible uses of your land”. 

2. The case file number or ordinance title and a brief summary of the proposal and how it 
may affect existing and future development. 

3. The location or character of any affected properties. 

4. The date, time, and place of the hearing. 

5. Statement that any member of the public may submit written comments prior to the 
hearing and may appear and provide written or oral testimony at the hearing. 

6. Statement that only those who have submitted written comments prior to the hearing or 
participated at the hearing shall be entitled to appeal.  

7. A general explanation of the requirements for submission of testimony and the 
procedure for conduct of public hearings. 

8. A list of the applicable approval criteria or standards against which the proposal will be 
reviewed. 

9. Statement that a copy of the staff report will be available for review at no cost, and a 
copy will be provided at a reasonable cost, at least seven days prior to the hearing. 

10. Statement that all application materials and applicable criteria and standards are 
available for review at the city, and that copies can be obtained at a reasonable cost. 

11. Include the name and phone number of the city representative to contact for additional 
information. 

12. A brief summary of the decision-making process and timeline for the application. 

13. If applicable, a statement that the ordinance is a result of an order of the Land 
Conservation and Development Commission or Metro. 

E. The city shall prepare an affidavit of mailing of notice for the file. The affidavit shall indicate 
the date that the required notice was mailed to the parties required by 19.1007.2. 
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19.1007.3 Type IV Recommendation and Decision  
A. The Planning Commission shall serve as the recommendation authority for Type IV 

applications. 

B. The Planning Commission shall conduct an initial evidentiary hearing and provide a 
recommendation to the City Council within 180 days after the application was determined to 
be complete.  

C. The Planning Commission may recommend that the City Council reject or adopt the 
ordinance with or without changes.  The Planning Commission will provide a written 
justification for the recommendation. 

D. The city shall provide notice of the hearing before the City Council consistent with the public 
notice requirements in Section 19.1007.2 above. 

E. At the conclusion of the first public hearing before City Council, the City Council shall take 
one of the following actions: 

1. Continue the matter to a date, time, and location certain. 

2. Remand the matter back to the recommendation authority for additional deliberation.  

3. Approve the proposal, with or without changes. City staff, with review from the City 
Attorney, shall prepare the ordinance with written findings that demonstrate adoption 
will comply with applicable approval criteria. 

4. Reject the proposal. 

19.1007.4 Type IV Notice of Decision 
A. Not more than five (5) days after the date of the adoption or rejection of an ordinance 

subject to Type IV procedures, the city shall mail or otherwise submit notice to the 
Department of Land Conservation and Development (DLCD) on forms provided for such 
notice. 

B. Within 7 days after the date of the adoption or rejection of the proposal, the city shall mail or 
otherwise provide notice to persons who testified orally or in writing to the recommendation 
or decision authority while the public record was open regarding the proposed ordinance. 
The notice shall include: 

1. A brief summary of the decision; 

2. If adopted:  

a. The date and number of the adopting ordinance; 

b. Where and when the adopting ordinance and related findings may be reviewed; 
and 

3. A summary of the requirements for appealing the decision to Land Use Board of 
Appeals (LUBA). 

19.1007.5 Appeal of a Type IV Decision.  
The City Council decision on a Type IV application is the city’s final decision. A Type IV decision 
may be appealed to LUBA by filing a petition of appeal within 21 days of the date the notice of 
decision was mailed.  Only the applicant or persons who submitted comments or made an 
appearance of record at the public hearing have standing to appeal a Type IV decision.   

19.1008 PUBLIC HEARINGS 
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19.1008.1 Responsibility of City for Public Hearings 
The city shall: 

A. Schedule land use applications for review and public hearing before the appropriate review 
authority as required for the particular application procedure by Table 19.XXXX 

B. Provide public notice of the public hearing consistent with the requirements in this chapter. 

C. Prepare minutes for the public hearing that include the decision on the matter, and the 
reasons for the decision. 

D. Mail a copy of the decision to those required to receive such information as specified for the 
particular application procedure. 

19.1008.2 General Public Notice Requirements 
A. Notice of public hearings shall be provided as described in the following code sections: 

1. Section 19.1009 for notice requirements for a public hearing on an appeal of a Type I 
decision. 

2. Section 19.1009 for notice requirements for a public hearing on an appeal of a Type II 
decision. 

3. Section 19.1006 for notice requirements for a public hearing on a Type III application 
and Section 19.1009 for notice requirements for a public hearing on an appeal of a 
Type III decision. 

4. Section 19.1007 for notice requirements for a public hearing on a Type IV application. 

B. All public notices shall be deemed to have been provided or received upon the date the 
notice is deposited in the mail or personally delivered, whichever occurs first. 

C. Cost of the initial public notice shall be included in the development permit application fee. 

19.1008.3 Rules of Procedure 
A. Public hearings shall be conducted in accordance with the bylaws and rules of procedure 

adopted for the hearing body by City Council.  Provisions referenced in Subsections 
19.1008.4 through 19.1008.15 below are applicable to all public hearings. 

B. At the commencement of a hearing, a statement shall be made to those in attendance that: 

1. Lists the applicable approval criteria. 

2. States that testimony and evidence must be directed toward the applicable approval 
criteria or other criteria in the Zoning Code or Comprehensive Plan that the person 
testifying believes is applicable to the proposal. 

3. States that failure to raise an issue accompanied by statements or evidence sufficient to 
afford the decision-maker and parties an opportunity to respond to the issue precludes 
an appeal of the decision. 

19.1008.4 Challenges to Impartiality 
A. Except for Type IV hearings, a party to a hearing or a member of a hearing body may 

challenge the qualifications of a member of the hearing body to participate in the hearing 
and decision. The challenge shall state by affidavit the facts relied upon by the challenger 
relating to a person’s bias, prejudgment, personal interest, or other facts from which the 
challenger has concluded that the member of the hearing body cannot participate in an 
impartial manner.  
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B. The Planning Director shall attempt to notify the person whose qualifications are challenged 
prior to the meeting. The challenged person shall have an opportunity to respond orally and 
in writing to the challenge. The challenge shall be incorporated into the record of the 
hearing. 

19.1008.5 Participation by Interested Officers or Employees 
No officer or employee of the city who has a financial or other private interest in a proposal may 
give an official opinion to the hearing body on the proposal.  

19.1008.6 Ex Parte Contacts 
Except for Type IV hearings, the general public has a right to have the hearing body members 
free from prehearing or ex parte contacts on matters heard by them. This must be balanced with 
the public right to access public officials on any matter. Therefore, hearing body members shall 
reveal any relevant prehearing or ex parte contacts at the commencement of the public hearing 
on the matter. If such contacts have impaired the member’s impartiality or ability to vote on the 
matter, the member shall so state and shall abstain from voting. In addition, parties who had the 
communication with the member have the right to rebut the substance of the communication at 
the commencement of the public hearing on the matter. 

19.1008.7 Abstention or Disqualification 
Except for Type IV hearings, disqualification for reasons other than the member’s own judgment 
may be ordered by a majority of the members of a hearing body present and voting. The 
member who is the subject of the motion for disqualification may not vote on the motion. 

19.1008.8 Rights of Abstaining or Disqualified Member of the Hearing Body 
A. An abstaining or disqualified member of the hearing body shall be counted for purposes of 

forming a quorum. A member who represents a personal interest at a hearing may do so 
only by abstaining from voting on the proposal, vacating the seat on the hearing body, 
physically joining the audience, and making full disclosure to the hearing body.  A member 
representing a personal interest at a hearing shall not be counted for purposes of forming a 
quorum.  

B. If all members of a hearing body abstain or are disqualified, all members present after 
stating their reasons for abstention or disqualification shall be re-qualified and shall proceed 
with the hearing. 

C. Except for Type IV hearings, a member absent during the presentation of evidence in a 
hearing may not participate in the deliberations or decision unless the member has reviewed 
the evidence received. 

19.1008.9 Burden and Nature of Proof 
Except for Type IV determinations, the applicant shall bear the burden of proof and persuasion 
that the proposal is in compliance with applicable provisions of this code.  The applicant and any 
opponents may submit a set of written findings or statements of factual information which are 
intended to demonstrate the proposals complies or fails to comply with any or all applicable 
standards and criteria. 

19.1008.10 Continuance of Hearing 
A. All documents or evidence relied upon by the applicant shall be submitted to the city and be 

made available to the public. If additional documents or evidence are provided by any party 
at the hearing, the hearing body may allow a continuance or leave the record open for at 
least seven days to allow the parties a reasonable opportunity to respond. The hearing body 
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may ask the applicant to consider granting an extension of the 120-day decision period if a 
delay in proceedings could impact the ability of the city to take final action on the application, 
including resolution of any local appeals. 

B. Prior to closing the initial evidentiary hearing, any participant may request an opportunity to 
present additional evidence or testimony regarding the application. The hearing body shall 
grant such request by continuing the public hearing or leaving the record open for additional 
written evidence or testimony pursuant to subsection C below. 

C. If the hearing body grants a continuance, the hearing shall be continued to a date, time and 
place certain, at least seven days from the date of the initial evidentiary hearing. An 
opportunity shall be provided at the continued hearing for persons to present and rebut new 
evidence and testimony.  If new written evidence is submitted at the continued hearing, any 
person may request, prior to the conclusion of the continued hearing, that the record be left 
open to submit additional written evidence or testimony for the purpose of responding to the 
new written evidence. 

D. If the hearing body leaves the record open for additional written evidence or testimony, the 
record shall be left open for at least seven days. Any participant may file a written request 
with the hearing body for an opportunity to respond to new evidence submitted during the 
period the record was left open. If such a request is filed, the hearing body shall reopen the 
record and any person may raise new issues which relate to the new evidence, testimony, 
or criteria for decision-making. 

E. A continuance or extension granted pursuant to this section shall be subject to the 
limitations of ORS 227 unless the continuance or extension is requested or agreed to by the 
applicant. 

F. Unless waived by the applicant, the hearing body shall allow the applicant at least seven 
days after the record is closed to all other parties to submit final written arguments in support 
of the application. The applicant’s final submittal shall be considered part of the record, but 
shall not include any new evidence. For purposes of this section, “argument” means 
assertions and analysis regarding the satisfaction or violation of legal standards or policy 
believed relevant by the proponent to a decision. “Argument” does not include facts. 
“Evidence” means facts, documents, data or other information offered to demonstrate 
compliance or noncompliance with the standards believed by the proponent to be relevant to 
the decision. 

19.1008.11 Decision 
A. Following the close of the public portion of the hearing, the hearing body shall approve, 

conditionally approve, or deny the application. If the hearing is an appeal, the hearing body 
shall affirm, reverse or remand the decision that is on appeal. 

B. A final local decision on an application for a development permit shall be made within 120 
days from the date the application was deemed to be complete, except that, with the 
agreement of the hearing body and an applicant or appellant, the processing of a matter 
under consideration may be extended per Section 19.1001.8(A). 

C. Notice of decision shall be provided pursuant to requirements established for Type I, Type II, 
Type III and Type IV applications in applicable sections of this chapter. 

19.1008.12 Findings and Order 
The hearing body shall prepare findings of fact and an order, which shall include: 

A. A statement of the applicable criteria against which the proposal was tested. 
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B. A statement of the facts that the hearing body found establishing compliance or 
noncompliance with each applicable criterion, and assurance of compliance with applicable 
standards. 

C. The decision to approve, conditionally approve, or deny a proposal and the reasons for that 
decision. 

19.1008.13 Record of Proceedings 
The hearing body shall prepare and maintain minutes of all proceedings in accordance with the 
bylaws adopted for the hearing body. 

19.1009 APPEALS 
A decision on the issuance of a Type I, II or III development permit may be appealed to the city 
by filing a petition to appeal with the city within 15 days of the date on the written notice of 
decision. Table 19.XXXX identifies the decision authority and appeal authority for each 
application type. 

19.1009.1 Petition to Appeal 
A. A petition to appeal shall contain: 

1. Date and file number of the decision being appealed. 

2. Documentation that the person filing the petition has standing to appeal per 
Subsections 19.1009.3(A), 19.1009.4(A) and 19.10095(A). 

3. Detailed statement describing the basis of the appeal.  

a. For appeal of a Type II decision, the statement must identify the manner in which 
the person filing the appeal was adversely impacted or aggrieved by the 
decision.   

b. For appeal of a Type I or Type III decision, the statement must identify which 
approval criterion or standard is believed to have been overlooked or incorrectly 
interpreted or applied and/or which aspect of the proposal is believed to have 
been overlooked or incorrectly evaluated.   

B. The appeal petition fee shall be paid at the time of filing. 

C. If petition to appeal and applicable fee are not filed within the 15-day time period, or if the 
petition to appeal does not contain the required items specified in Subsection A(1-3) above, 
the petition shall not be accepted by the city. A decision by the city to not accept an appeal 
within the specified appeal period shall be considered final. 

19.1009.2 General Procedures Applicable to All Appeals 
Appeal hearings before the appropriate appeal authority as specified in Table 19.XXXX shall be 
conducted in accordance with the public hearing provisions in Section 19.1008 of this code. 

19.1009.3 Specific Provisions for Appeal of a Type I Decision 
A. A Type I decision may only be appealed by the applicant or the applicant’s representative. 

B. The city shall mail written notice of the appeal hearing to the applicant/representative not 
less than 20 days prior to the appeal hearing.  

City of Milwaukie Draft Procedures Chapter  23 of 24 

6.2 Page 44



Proposed Code Amendment 

City of Milwaukie Draft Procedures Chapter  24 of 24 

C. The appeal hearing shall be de novo, which means new evidence and argument pertaining 
to the specific approval criteria or condition being appealed can be introduced in writing, 
orally, or both. 

D. The scope of the appeal hearing shall be focused on the specific approval criteria, condition, 
or both being appealed, and reasons why a finding, condition, or both is or is not in error as 
a matter of fact, law or both. 

E. The decision of the designated appeal authority for appeals of Type I decisions shall be the 
final local decision. 

19.1009.4 Specific Provisions for Appeal of a Type II Decision 
A. A Type II decision may be appealed by the applicant, the applicant’s representative, or by 

any other person is adversely affected or aggrieved by the decision. 

B. At least 20 days prior to the appeal hearing, the city shall mail written notice of the appeal 
hearing to all parties who were entitled to Type II public notice under Section 19.1003.3. 

C. The appeal hearing shall be de novo, which means new evidence and argument pertaining 
to the specific approval criteria or condition being appealed can be introduced in writing, 
orally, or both. 

D. The scope of the appeal hearing shall be focused on the specific approval criteria, condition, 
or both being appealed, and reasons why a finding, condition, or both is or is not in error as 
a matter of fact, law or both. 

E. The decision of the designated appeal body for appeals of Type II decisions shall be the 
final local decision. 

19.1009.5 Specific Provisions for Appeal of a Type III Decision 
A. A Type III decision may be appealed only by the applicant, applicant’s representative, or any 

other person who participated by providing either oral testimony or written evidence on the 
record leading to the decision by the decision authority. 

B. At least 20 days prior to the appeal hearing, the city shall mail written notice of the appeal 
hearing to all parties who were entitled to Type III public notice under Section 19.1006.3. 

C. The scope of review for an appeal of a Type III decision shall be a review of the record with 
the right of argument.  This means that new evidence may not be introduced but the 
applicant has the right to present argument pertaining to any evidence already on the 
record. 

D. The record shall include: 

1. A factual report prepared by the Planning Director. 

2. All exhibits, materials, pleadings, memoranda, stipulations, and motions submitted by 
any party and reviewed or considered in reaching the decision under review. 

3. The minutes from the original hearing and a detailed summary of the evidence. 

E. The decision of the designated appeal authority for the appeal of a Type III decision shall be 
the final local decision. 

19.1009.6 Remand from the Land Use Board of Appeals 
City of Milwaukie decisions remanded by the Land Use Board of Appeals (LUBA) shall be heard 
and decided within 90 days from the date of the remand following the procedures of Section 
19.1009. 
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Overview of Key Changes 

 
The proposed amendments follow the structure and approach of the existing 
Comprehensive Plan. Though a broader evaluation of the City's public involvement policies 
may be timely and warranted, the proposed amendments are less ambitious. The focus of 
these amendments is to remove procedures and criteria from the Plan that are more 
appropriate to locate in the code, while stating the broader policies that will continue to 
drive the City's development review process. 
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CHAPTER 1 — CITIZEN INVOLVEMENT 
 
 
GOAL STATEMENT: To encourage and provide opportunities for citizens to participate in all phases of 
the planning process, to keep citizens informed and to open lines of communication for the sharing of 
questions, problems and suggestions regarding the Comprehensive Plan and land use regulations. 
 
Background 
 
In March of 1976, the Milwaukie City Council established a Comprehensive Planning Steering 
Committee to ensure adequate citizen involvement in the City’s planning process. Representatives of each 
of five Neighborhood Organizations within the City were appointed early in 1977 to work with the City 
Planning Staff and consultants in preparing a Comprehensive Plan. 
 
Several other groups were involved in the planning process. Neighborhood Organizations helped develop, 
administer, and collect a Community Survey, reviewed background information, and developed goals and 
objectives. A Technical Advisory Group, comprised of representatives of City and County staffs, special 
service districts, and regional, State, and federal agencies, also participated in reviewing and evaluating 
the Preliminary Plan. Special Task Forces were created to advise on unresolved policy areas including 
Housing, Transportation, Parks and Willamette Greenway, and City Growth and Governmental 
Relationships. 
 
During the 1987-88 Plan update, a Comprehensive Plan Review Committee (CPRC) was established. 
This group made recommendations regarding State required changes to the Plan as well as suggestions for 
overall Plan improvement, clarity, and coherence. The CPRC also evaluated the existing citizen 
involvement process and created the following goal, objectives, and policies to better involve Milwaukie 
citizens in the planning process: 
 
 
OBJECTIVE #1 — NEIGHBORHOOD ASSOCIATIONS 
 
The City will promote citizen participation in the planning process primarily through the 9 Milwaukie 
Neighborhood Areas which follow the boundaries as illustrated in Map 2. The City Council will 
recognize Neighborhood Associations which meet the following requirements: 
 
a) That one or more well-publicized general neighborhood association meetings have been held for 
purposes of information, organization, adoption of bylaws, and election of officers. 
 
b) That all community meetings shall be publicized in advance of the meeting date in accordance with 
existing state law, and participation should be open to any property owner, resident, business owner, or 
representative of any non-profit organization located within the neighborhood area. Criteria regulating 
voting shall be included in the bylaws. 
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c) That if neighborhood association bylaws fulfill the above minimum requirements, they will be 
recognized by official City Council action and placed on file with the City. 
 
d) Insure continued recognition of community group as long as the group fulfills its responsibilities, 
maintains the above policies, and holds at least one well-publicized meeting per year, and furnishes a 
copy of minutes of that meeting to the City, together with an up-to-date list of officers. 
 
Policies 
 
1. Neighborhood organizations: 
 
 a) will be advisory to the City Council and Planning Commission on matters affecting their 
neighborhoods, 
 
 b) may submit requests for funding of neighborhood projects for possible inclusion in the City 
budget. 
 
2. The City will assist Neighborhood Associations by: 
 
 a) Providing recognized associations with limited assistance, subject to budgetary allocations as 
approved by the City Council. 
 
 b) Notifying neighborhood associations of proposed land use actions and legislative changes as 
required by ordinances. Elected association representatives will receive information regarding land use 
issues. 
 
 
OBJECTIVE #2 — BROAD PUBLIC PARTICIPATION 
 
To encourage broadly based public participation involving a cross section of citizens from a variety of 
geographic and interest areas, solicited through an open, well-publicized process. 
 
Policies 
 
1. The City will openly recruit members for the Planning Commission and citizen advisory committees 
using a variety of media to stimulate interest. 
 
2. The City will form a Comprehensive Plan Review Committee (CPRC) to assist in periodic review of 
the Plan and its implementing ordinances on a schedule outlined in the Planning Process Section of the 
Plan. The CPRC will consist of the following members: one representative from each recognized 
neighborhood area, one member from each of three City citizen advisory committees (Parks and 
Recreation, Center/Advisory Board, Traffic Safety), one member from the Planning Commission and one 
member from the City Council, one member from the business community and one member from a 
County Planning Organization. 
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3. Special Task Forces will be organized to assist the CPRC in unresolved policy areas during major or 
minor Plan updates. Openings for Task Forces will be well-publicized through a variety of media. 
 
 
OBJECTIVE #3 — COMMUNICATION 
 
Promote informed public participation in planning decisions by providing readily available publications 
and printed materials regarding current issues and proposed policies and providing for two-way 
communication between policy-makers and citizens. 
 
Policies 
 
1. Make planning documents available through City offices and public libraries. This includes, but is not 
limited to Plan inventories, planning background information, Staff reports and minutes of Planning 
Commission and Comprehensive Plan Review Committee meetings. 
 
2. Keep the public informed of opportunities for involvement in land use planning using a range of 
available media including newspaper notices, the City website, mailings, the City newsletter, television, 
and meetings. Advertise all public hearings regarding land use issues in the newspaper and on the local 
cable television station. 
 
3. Seek citizens’ input on major land use issues through community organizations, service organizations, 
interest groups, neighborhood groups, etc. Provide opportunities for citizen participation in preparing and 
revising local land use plans and ordinances. Provide citizen involvement opportunities that are 
appropriate to the scale of a given planning effort. Large area plans, affecting a large portion of 
community residents and groups, require citizen involvement opportunities of a broader scope than that 
required for more limited land use decisions. Provide information concerning major land use issues by 
conducting one “town hall” meeting coordinated by City Staff a minimum of 10 days prior to the public 
hearing before the Planning Commission. Neighborhood Associations and identified community service 
or interest groups shall be notified of both “town hall” meetings and public hearings. A major land use 
change has widespread and significant impact beyond the immediate area, such as changes producing 
large volumes of traffic, changes in the character of the land use, or a change affecting large areas or 
many different ownerships. 
 
4. City Staff will communicate with citizens about land use policy changes and significant development 
proposals through a variety of media early on and throughout the decision-making process. issue a news 
release to local newspapers explaining upcoming issues which would result in changes to the 
Comprehensive Plan or its implementing ordinances prior to discussion of these issues at a public 
hearing. 
 
5. Provide timely and adequate notice of proposed land use matters to the public to ensure that all 
citizens have an opportunity to be heard on issues and actions that affect them. News releases and 
Planning Commission agendas will be provided to the City Library and community/senior center. These 
groups will be encouraged to include stories regarding planning issues in their newsletters. 
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6. Any citizen testifying at a public hearing regarding a land use issue will receive a copy of the outcome 
of the hearing and the findings and conclusions upon which the decision was based. 
 
 
OBJECTIVE #4 — ONGOING CITIZEN INVOLVEMENT 
 
Continue to implement the City’s adopted Citizen Involvement Program. 
 
Policies 
 
1. Assure adequate funding in the planning budget for publicity, advertising, staff, graphic materials, or 
other supplies which are necessary to support the citizen involvement program. 
 
2. The Comprehensive Plan Review Committee shall be responsible for evaluating the citizen 
involvement process as part of each Plan update, and providing recommendations for changes to the 
Planning Commission. 
CHAPTER 2 — PLAN REVIEW AND AMENDMENT PROCESS 
 
GOAL STATEMENT: Establish a Plan review and amendment process as a basis for land use decisions, 
provide for participation by citizens and affected governmental units, and ensure a factual base for 
decisions and actions. 
 
Planning Concepts 
 
Although adoption of the Plan represents firm general agreement about the City’s future and an official, 
coordinated set of policies concerning the way in which decisions will be reached, no plan is static. 
 
Changing local circumstances and unanticipated events as well as changing regional, State, and national 
policies require that the Plan be flexible, and that an ongoing planning process be initiated to ensure that 
the Comprehensive Plan continues to meet the City’s needs. 
 
The following goal, objectives, and policies ensure that the Plan will be reviewed and amended on a 
regular basis: 
 
 
OBJECTIVE #1 — AMENDING THE PLAN 
 
Review, revise, and amend the Comprehensive Plan on a regular basis, assuring that the Plan and 
implementing ordinances meet regional, State, and Federal guidelines. 
 
Policies 
 
1. Ensure adequate monitoring of the Plan by maintaining a factual data base which will enable citizens 
to judge the effectiveness and desirability of Plan policies. Monitoring information may include, but is not 
limited to, population, vacant lands, traffic volumes, public facility capacities, and economic information. 
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2. The Comprehensive Plan Review Committee (CPRC, see Citizen Involvement Element), which will 
be appointed by the City Council, will coordinate and conduct a major Plan review every five years and 
an interim plan review between years two and three of the five year cycle. The CPRC will submit a report 
to the Planning Commission containing any recommended changes. The Planning Commission will hold 
at least one public hearing on any proposed modifications to the Plan and forward its recommendations to 
the City Council. 
 
3. Individuals, the Planning Commission, or the City Council may request Plan amendments at any time 
separate from the normal Comprehensive Plan Amendment application process. A request by an 
individual will be considered by the Planning Commission, who may initiate further formal consideration 
of a Plan amendment if it is determined the proposed change is in the public interest. The Planning 
Commission should also hold a public hearing annually to evaluate issues related to the Plan or 
recommended Plan changes. A report of this public hearing will be provided to the City Council who may 
approve it or take further action as required. 
 
4. Submit copies of proposed Plan changes to affected governmental units at the draft amendment stage 
and following final adoption of changes. 
 
5. All proposed legislative Comprehensive Plan amendments will be considered at advertised public 
hearings before the Planning Commission and City Council. At least 30 days prior to a public hearing, a 
public notice shall be printed in a local newspaper and will appear on the public information cable 
television station. A second notice will appear at least ten days prior to the public hearing. 
 
6. Amendments to the text or maps of the Comprehensive Plan will be processed as legislative actions 
per the procedures set forth in the Zoning Ordinance. If the proposed amendment is quasi-judicial, notice 
of the requested change will be mailed to all residents within 400 feet of the property under consideration 
at least 30 days prior to the public hearing. Newspaper notice in accordance with the requirements for 
legislative plan amendments is also required. 
 
7. All Plan amendments will be evaluated based on the criteria adopted in the Zoning Ordinance for 
approval of Plan amendments. the following criteria: 
 
 • conformance with the Comprehensive Plan, its goals, policies, and spirit, 
 
 • public need for the change, 
 
 • public need is best satisfied by this particular change, 
 
 • the change will not adversely affect the health, safety, and welfare of the community, 
 
 • the change is in conformance with applicable Statewide Planning Goals, 
 
 • the change is consistent with Metro Growth Management Functional Plan and applicable 
regional policies. 
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OBJECTIVE #2 — IMPLEMENTING THE PLAN 
 
Implement this Plan through appropriate ordinances and action. 
 
Policies 
 
1. Amend existing ordinances and adopt new ordinances to carry out the policies of this Plan as 
necessary. 
 
2. Apply zoning in a timely manner which is consistent with this Plan. 
 
3. All zoning and subdivision ordinances will be consistent with the intent and be based on this 
Comprehensive Plan. 
 
4. All actions of the City on conditional uses, variances, zone changes, and all other planning actions 
will be consistent with the intent of this Plan. 
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Summary of Key Policy Items in the Proposed Amendments: 

19.905.2.A 

Staff proposes to exempt activities that are frequently reviewed and that the public 
would expect to have quick permit turnaround times.  

19.905.2.B and C 

The primary difference between Type I and Type II review is that Type II reviews 
include evaluation of criteria and regulations that are not clear and objective. The higher 
level process for Type II reviews allows for more notice and more detailed review of the 
proposal. Staff will complete the table in this section to clearly define which code sections 
are clear and objective and which are discretionary. 

Type I reviews will be required as a follow-up in reviewing permits for projects that have 
received Planning Commission approval. 

Staff believes that Downtown Design Review thoroughly addresses the issues that would 
be addressed through Type II Development Review. As a result, the current proposal does 
not require Type II Development Review in addition to Downtown Design Review. 

19.905.3 

This section establishes how the development permit review application fits within the 
overall land use approval and development permit review processes. This establishes that 
development review may be a concurrent application or that it can follow a land use 
approval. For most large developments, a development review application will be needed 
prior to the issuance of development permits. 

19.905.4 

The approval criteria for development review are fairly simple. The process is intended to 
be a thorough review of the proposal with respect to the code and its applicable sections 
as well as a review of any conditions of approval from land use approvals earlier on in the 
process.  

For Type I reviews, the development review will be a review against clear and objective 
standards. This should be a straightforward “checklist” type of review to ensure that the 
plans meet the numerical development standards of the code. 

Type II reviews will also include review against some clear and objective standards, but 
will also include subjective and context sensitive criteria. As such, staff believes it is 
appropriate for nearby residents, NDAs, and other agencies to have the chance to 
comment through the Type II review process on whether the approval criteria are met. 
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Section 19.905  DEVELOPMENT REVIEW 
19.905.1  Purpose 
The purpose of this section is to ensure compliance with the standards and provisions of the 
City’s land use regulations through an efficient review process that effectively coordinates the 
City’s land use and development permit review functions. Development review is intended to 
encourage quality development that is compatible with its surroundings and reflects the goals 
and policies of the Milwaukie Comprehensive Plan. 

19.905.2  Applicability 
A. Exemptions. The following development proposals are not required to submit a 

Development Review application and are exempt from the requirements of this section. 
Proposals that are exempt from this section must still comply with all applicable 
development and design standards. For proposals that require a development permit, 
compliance with standards will be reviewed during the permit review process. 

1. New or expanded single-family detached or attached residential dwellings. 

2. Single-family residential accessory uses and structures. 

3. Interior modifications to existing buildings that do not involve a change of use. 

4. Construction of public facilities in the public right-of-way. 

5. Temporary events as allowed in Chapter 11.04. 

B. Type I review. The following development proposals must submit a Development Review 
application and are subject to the requirements of this section, unless explicitly stated 
otherwise in an applicable land use approval or waived by the Planning Director at the time 
of development permit submittal. 

1. New development and expansions or modifications of existing development that are 
reviewed only against clear and objective development and design standards, per 
Table 19.905.2. Proposals that have already obtained other land use approvals are not 
exempt from Type I Development Review. 

2. A change in primary use. 

3. Parking lot expansions or modifications that change the number of parking spaces by 
five spaces or more. 

C. Type II review. The following development proposals for must submit a Development 
Review application and are subject to the requirements of this section. Type II Development 
Review does not apply to development proposals in the downtown zones as these zones 
have a separate design review process. 

1. New development or expansions or modifications to existing development where the 
applicant elects to have the proposal reviewed against any design and development 
standards that are not clear and objective, per Table 19.905.2. 

2. New development or expansions or modifications to existing development where the 
proposal must be reviewed against any design and development standards that are not 
clear and objective, per Table 19.905.2. 
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Table 19.905.2 
Categories of Design and Development Standards 

Chapter Clear and Objective Discretionary  
19.300 19.301; 19.302 (placeholders, 

to be completed later) 
(To be completed later) 

19.400 (To be completed later) (To be completed later) 
 

19.905.3  Review Process 
A. General Provisions 

1. Development review generally includes review of the proposed use(s), structure(s), 
and site improvements for compliance with applicable standards. For expansions or 
modifications of existing development, the review is limited to the modified portions of 
the site or structure and any other site improvements that may be affected by the 
proposed modifications. 

2. Development proposals that are subject to Type II Development Review and require 
other land use approvals may submit a Type II Development Review application with 
the other required land use application(s) and have them reviewed concurrently per 
Section 19.1001.5.  

3. Development proposals that are subject to Type I Development Review and require 
development permits may submit a Type I Development Review application with the 
required development permits and request concurrent review. The City will not issue 
development permits until the Type I Development Review application has been 
approved. 

4. Submittal of a Type II Development Review application may not preclude the need for 
submittal of a Type I Development Review application. Depending upon the nature of 
the development proposal, Type II Development Review may be required during the 
land use review phase of the proposal, and Type I Development Review may be 
required during the development permit review phase of the proposal. 

B. Review Types 

1. Type I Development Review applications are evaluated through a Type I review 
process per Section 19.1004. Type I Development Review ensures compliance with 
basic land use and development standards, clear and objective design standards, and 
transition area standards, where applicable. 

2. Type II Development Review applications are evaluated through a Type II review 
process per Section 19.1005. Type II Development Review is for proposals that opt for 
or require discretionary review because they either do not meet clear and objective 
design standards or not all applicable design standards are clear and objective. The 
Planning Director will determine whether existing standards are clear and objective 
where they are not clearly identified as such.  

19.905.4  Approval Criteria 
The criteria in Section 19.505.4 are the approval criteria for Type I and Type II development 
review applications. The criteria are based on a review of development standards throughout 
Title 19, Zoning Ordinance. Not all of the standards within the chapters listed below are 
applicable to a proposal, and the City will identify the applicable standards through the 
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development review process. Though the criteria are the same for Type I and Type II 
development review, the standards evaluated in a Type I review will be only clear and objective 
standards, while the Type II review will involve discretionary standards and/or criteria.  

An application for Type I or Type II Development Review shall be approved when all of the 
following criteria have been met 

A. The proposal complies with all applicable base zone standards in Chapter 19.300. 

B. The proposal complies with all applicable overlay zone standards in Chapter 19.400. 

C. The proposal complies with all applicable supplementary development regulations in 
Chapter 19.500. 

D. The proposal complies with all applicable off-street parking and loading standards and 
requirements in Chapter 19.600. 

E. The proposal complies with all applicable public facility standards and requirements, 
including any required street improvements, in Chapter 19.700. 

F. The proposal complies with all applicable conditions of any land use approvals for the 
proposal issued prior to or concurrent with the Development Review application. 
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Overview of Key Changes 

 
Proposed amendments to the City’s review procedures (Chapter 19.1000) includes a new 
provision that provides for the automatic expiration of approved land use decisions that 
have not been utilized after a specified period of time. This provision is intended to 
protect the community from some of the problems associated with land use approvals that 
don’t expire, which include, but are not limited to, the following:  

• Project construction is delayed or dragged out for a long period of time resulting in 
extended disruption to neighbors and visual blight. 

• Surrounding conditions change between land use approval and construction, and the 
project has unmitigated impacts on the neighborhood, a natural resource area, or the 
transportation network. 

• Staff changes between land use approval and construction resulting in less efficient 
and/or effective review of the project during development review. 

• Neighbors are surprised when the project is constructed years or decades after an 
approval has been issued. 

To balance the need and desire for expiration of approvals, the current proposal includes a 
formal process for reviewing and possibly extending the time period during which land use 
approvals are valid on a case-by-case basis. It allows for an extension only after it has 
been determined that conditions in and around the proposed development site are 
substantially the same. It also provides for a Type II review of some extensions in order 
to provide for the most appropriate public notice and opportunity for participation. 
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EXTENSIONS TO EXPIRING APPROVALS 
Draft Outline 

 
 
I. Purpose  
The purpose of this section is to provide for an appropriate and efficient review process for 
extending the time period during which land use approvals are valid and may be utilized. 

II. Applicability 
Approved Type I, II, and III applications that expire on a specified date, but have not yet expired. 

III. Review Process 
General Provisions: 

• The extension request must be filed prior to the expiration date of the approval. 

• If granted, the extension is valid for two years from the effective date of the extension 
approval. Additional extensions may be requested. There is no limit to the number of 
extensions that can be requested or approved. 

• If an extension is denied, the applicant may seek approval for the proposed development 
project by resubmitting all applicable land use applications. Such applications will be subject 
to all current procedures, approval criteria, and development standards. 

Review Types: 

• If the original application was approved through a Type I procedure, the extension request 
shall also be processed as a Type I procedure. 

• If the original application was approved through a Type II or Type III procedure, the 
extension request shall be processed as a Type II procedure in order to provide opportunity 
for public notice. 

IV. Approval Criteria 
In order to approve an extension request, the Planning Director shall make findings of fact 
based on evidence provided by the applicant that the following criteria are met: 

• There have been no significant changes on the subject property, in the vicinity of the subject 
property, or to any relevant regulations since the original application was approved.  

• No modifications to the approved application or to the conditions of approval are proposed. 

• If the previously approved application included a Transportation Impact Study or a Water 
Quality Resource Report, an updated report has been provided with the extension 
application. A letter from a recognized professional will also satisfy this criterion if it states 
that conditions have not changed since the original approval and that no new analysis is 
warranted.  
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Overview of Key Changes 

 
It is not uncommon for development plans to change after land use approval and during 
development permit review as more detailed design and engineering is completed for a 
specific development proposal. The current proposal creates a formal process for 
reviewing these kinds of modifications. It codifies staff’s existing practice of reviewing 
some modifications administratively and sending others back to Planning Commission for 
review. The current proposal also goes one step further and allows for a Type II review of 
some modifications in order to provide for the most appropriate public notice and 
opportunity for participation. 
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MODIFICATIONS TO EXISTING APPROVALS 
Draft Outline 

 
 
I. Purpose Statement 
The purpose of this section is to provide an appropriate and efficient review process for 
modifying approved land use applications and development plans after approvals have been 
obtained but prior to issuance of development permits. 

II. Applicability 
This section applies to all land use decisions that were approved through a Type I, II, or III 
review process and have subsequently been modified such that the proposal no longer 
substantially conforms to the plans and/or other development documents upon which the 
original proposal was evaluated and approved. 

Exemptions: 

• Modifications required by City staff during development review for compliance with 
conditions of approval, development standards, public works standards, or any other 
applicable standards that the City has the authority to implement at the time of development. 

• Modifications that substantially conform to the plans and/or other development documents 
upon which the original proposal was evaluated and approved. 

III. Review Process 
General Provisions: 

• Planning Director to determine whether a modified proposal does not substantially conform 
to the approved land use proposal.  

• If the Planning Director determines that a modified proposal no longer substantially 
conforms to the approved land use proposal, the Planning Director may require one of the 
following:    

o Submittal of an application to modify the original land use approval per this section. 

o Resubmittal and reconsideration of the original land use application.  

• For modified proposals requiring review under this section, Planning Director to determine 
whether the modification is major or minor in nature.  

o Major modifications are modifications that alter a condition of approval imposed by 
the Planning Commission, have different or more impacts than the original proposal, 
and/or require substantial changes to the findings from the original land use 
approval. 

o Minor modifications are all other modifications not identified as major modifications. 

• Review under this section is limited to the modified portions of the development proposal 
and any other portions of the development proposal that are affected by the modification. 

• Denial of a proposed modification does not invalidate the original land use approval. 
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Review Types: 

• Minor modifications shall be reviewed by the Planning Director pursuant to a Type I or Type 
II review process. Review type to be dependent upon the nature and scope of the 
modification. Planning Director to favor the review type that provides the most appropriate 
public notice and opportunity for participation. 

• Major modifications shall be reviewed by the Planning Commission pursuant to a Type III 
review process.  

IV. Approval Criteria 
Approval criteria for minor modifications: 

• The proposed modification complies with all applicable development standards and 
requirements, except as modified by the original land use approval. 

• The proposed modification will continue to meet all applicable approval criteria upon which 
the underlying land use approval was based.  

• The proposed modification, as either proposed or conditioned, will not negatively impact 
nearby uses, protected natural features, or public facilities any more than what was 
identified in the original land use approval. 

• The proposed modification does not alter or contravene any conditions of approval from the 
original land use approval. 

Approval criteria for major modifications: 

• The proposed modification complies with all applicable development standards and 
requirements, except as modified by the original land use approval. 

• The proposed modification will continue to meet all applicable approval criteria upon which 
the underlying land use approval was based.  

V. Conditions of Approval 
The review authority may impose conditions of approval that are suitable and necessary to 
ensure that:  
• The proposed modification will not cause the approved development to fail to meet any 

approval criteria upon which the underlying land use approval was based.  
• The proposed modification will not negatively impact nearby uses, protected natural 

features, or public facilities. 
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Overview of Key Changes 

 
• The current proposal includes notice of a Director’s interpretation to the Planning 

Commission and City Council. The current code does not require this notice. 

• The current proposal allows for a broader range of discretionary decisions for 
Director’s determinations. The current code allows only determinations for legal lot 
status and non-conforming use status. The proposed code allows for determinations on 
whether a proposed use is similar to other outright allowed uses within a zone. There is 
also a provision for a determination to be made in any situation where the director 
evaluates the facts of a situation or proposal and decides how the code applies to that 
situation or proposal. 

• The current proposal adds approval criteria for the consideration of interpretations 
and some determinations. 
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CODE DETERMINATIONS AND INTERPRETATIONS 

Draft Chapter Outline 
 

I. Purpose Statement 
The purpose of the code determinations and interpretations is to allow for discretionary rulings 
on the interpretation and application of the provisions of land use regulations. The most 
common instances for which such rulings are required are where the text of the land use 
regulation is unclear, where a determination about the similarity of a proposed use and an 
outright allowed uses(s) is needed, and where a determination is requested regarding the legal 
status of a use or property. The initial decisions on these matters are to be made at an 
administrative level with the option for appeal. 

It is not the intent of these provisions to affect changes to the application or interpretation of land 
use regulations that should be adopted through the legislative process. 

II. Applicability 
This section applies in the following situations: 

A  A code interpretation may be made where the language of Title 14, 17, or 19 is unclear in 
its terms, meaning, or intent. An interpretation is not necessary where the meaning of the 
code is unambiguous and no discretion is required in its interpretation. 

B.  A director’s determination may be requested for the following situations: 

• Determination of the legality of a non-conforming use. 

• Determination of the legality of a unit of land. 

• Determination of whether a use is similar in nature to other outright allowed uses within 
a zone. A formal determination is not necessary where the comparison is obvious and 
the decision is non-discretionary.  

• Determination for any other situation where a discretionary decision is needed to review 
the facts of a situation and make determination as to the status, category, allowance, 
etc. per Titles 14, 17, or 19. This process is not available for provisions that specifically 
state that a decision under that provision cannot be appealed. 

III. Review Process 
A. General provisions: 

• Code interpretations are initiated by application. The applicant may be any member of 
the public, the Planning Director, Planning Commission, or City Council. 

• Within 14 days of receipt of an application for a code interpretation, the Planning 
Director will decide whether to refuse the request or accept the request and issue an 
interpretation. Any application fees will be refunded if a request is refused. 

• Director’s determinations are initiated by application to the City. 

B. Review Procedures: 
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• Code interpretations are reviewed as a Type I land use application, with copy of notice 
going to Planning Commission and City Council. 

• Director’s Determinations are reviewed as a Type I application. 

IV. Approval Criteria 
A. Due to the unique nature of the application, a code interpretation does not have approval 

criteria. An interpretation shall consider the following factors in the basis for the 
interpretation: 

• The proposed interpretation is consistent with the common meaning of the words or 
phrases at issue. 

• The proposed interpretation is consistent with relevant policy direction from official City 
documents such as the Comprehensive Plan and its ancillary documents. 

• The proposed interpretation is consistent with discussions from the legislative record 
about the intent for the words or phases at issue. 

• The proposed interpretation is consistent with the interpretation of other portions of the 
Milwaukie Municipal Code. 

• The proposed interpretation is consistent with federal and state laws and court rulings 
that affect the words or phrases at issue (Meant to be a way to incorporate changes in 
the law that affect how we interpret and implement the code). 

• The interpretation shall not be issued if: 

o It is contrary to the plain meaning or intent of the ordinance language (intended 
to be a clear signal that a DI cannot twist the meaning of the code). 

o It has the effect of implementing a new land use regulation, as opposed to being 
a clarification of the meaning or application of an existing regulation. 

B. Approval criteria for a Director’s Determination: 

1. Director’s Determinations for Similar Use Allowances shall be based on the following 
criteria: 

• The proposed use and outright allowed uses are comparable with respect to: 
o Hours of operation 
o Generation of off-site impacts such as noise, lighting glare, dust, and odors. 
o Employment and customer characteristics 

• The proposed use is consistent with the stated purpose of the zone under 
consideration. 

• The similarity or difference between the zone for the proposed use and other zones 
where the proposed use is allowed outright. 

• The proposed use is consistent with goals and policies in the Comprehensive Plan 
regarding the proposed land use and their locations within the city. 

2.  Director’s Determinations for non-conforming use status shall be based on: 

• Proof that the nonconforming situation was permitted under applicable regulations 
at the time it was established. 

o Copies of building and/or land use permits issued at the time the use, 
building, or other condition was established. 
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o Copies of zoning code provisions and/or maps. 
o Demonstration that the situation was established before the applicable 

development code for the community was adopted. 
• Proof that the situation has been legally maintained over time. Evidence that the 

nonconforming situation has been maintained over time includes 
o Utility bills. 
o Income tax records. 
o Business licenses 
o Listings in telephone, business and Polk directories 
o Advertisements in dated publications, e.g., trade magazines; 
o Building, land use or development permits. 

3. Director’s Determinations for the legal status of a unit of land shall be based on the 
following pieces of information. The determination shall evaluate the date of creation or 
boundary change for the units of land in question, and determine if the proper city, 
county, and state approvals required at that time were granted. 

• Title report including related instruments of conveyance. 
• Plats on file with the Clackamas County Surveyor’s office. 
• Deeds recorded with the Clackamas County Recorder’s office. 
• Prior land use applications and decisions from the Planning Commission or City 

Council. 
4. Other determinations. Other determinations that evaluate the specific facts of a 

situation and determine the how the provisions of Title 14, 17 or 19 apply shall be 
based on the following criteria: 

• Conformance with applicable portions of the Comprehensive Plan. 
• Conformance with purpose or intent statements, if available, in the applicable 

sections of code. 
• The legislative record for the adoption of or amendments to the applicable sections 

of code. 
• Legal opinions from the City Attorney 

V. Other Provisions for Interpretations and Determinations 
A. Code interpretation: 

• Code interpretations shall be kept on file with the Planning Department. 

• Code interpretations are not allowed where the interpretation would affect the 
standards or approval criteria that either: 

o apply to a quasi-judicial land use application that is currently under review by 
the city, or, 

o apply to an unresolved citation issued by the City. 
• Interpretations control the future application of the zoning code unless superseded 

by a subsequent code interpretation or legislative code change. 

B. Code determination: 

• Based on the specific facts presented for the determination. 
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• May be relied upon for future use determinations where factors are similar, but 
does not necessarily set precedent. 

• Does not bind the City to issue any permit or preclude code enforcement action if 
applicant’s actual use differs from what was presented in the determination.  

• Does not expire unless the code used for the determination is amended. 

C. Non-conforming use or legal unit of land status determination: 

• Applicant may request subsequent determinations if new evidence or materials 
become available. 

• City may proceed with code enforcement action in cases where evidence is clear 
that the use or unit of land was established illegally. 
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Overview of Key Changes 

Nonconforming development is development that does not conform to the City’s current 
development standards either because it was established prior to the enactment of City 
ordinances governing the development or because the development conformed at the time 
it was established but applicable City ordinances have since changed. The City’s 
nonconforming code provisions describe property owners’ rights to maintain, alter, expand, 
demolish, and rebuild a nonconforming use, structure, or site improvement.  

The following is a summary of key changes being proposed: 
• Deletes the provision that allows for the alteration or extension of nonconforming 

structures through this chapter. As currently written, nonconforming structures can 
potentially vary from existing development standards more than conforming structures 
can through the avenues available to them, i.e. through the City’s existing variance or 
home improvement exception allowances. As proposed, alterations to nonconforming 
structures may still be allowed; however, they would be subject to the same variance 
process and approval criteria as conforming structures. 

• Clarifies and allows for more flexibility for replacement of uses or structures destroyed 
by accident or natural hazard. The proposed changes are consistent with the ORS and the 
City Attorney’s recommendation. 

• Provides a process whereby high impact nonconforming uses may be amortized or 
otherwise discontinued. 

• Moves the nonconforming determination section out of this chapter and expands its 
usefulness by allowing determinations in other situations. 
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CHAPTER 19.800 

 NONCONFORMING USES & DEVELOPMENT  

19.801 PURPOSE 

19.802 GENERAL PROVISIONS 

19.803 CONTINUANCE OF NONCONFORMING USES & DEVELOPMENT 

19.804 ALTERATIONS TO NONCONFORMING USES & DEVELOPMENT 

19.805 REBUILDING NONCONFORMING USES & DEVELOPMENT 

19.806 AMORTIZATION OF NONCONFORMING USES 

19.801 PURPOSE 
Nonconforming development is development that does not conform to the City’s current 
development standards either because it was established prior to the enactment of City 
ordinances governing the development or because the development conformed at the time it 
was established but applicable City ordinances have since changed.  
Most nonconforming development may be maintained but may not be altered without land use 
review. In certain cases, nonconforming development may be rebuilt if destroyed. In general, 
however, nonconforming development shall be brought into conformance with applicable land 
use and development standards when redevelopment occurs. High impact nonconforming uses 
are particularly unfavored by the City to continue into perpetuity.  
The provisions in this chapter are meant to balance property owners’ rights, community 
development standards, and public heath, safety, and welfare. 

19.802 GENERAL PROVISIONS 
A specific site may be nonconforming because it contains a nonconforming use, nonconforming 
development, or both.  Nonconforming development includes structures and/or other site 
improvements such as off-street parking, landscaping, or access.  The following provisions 
apply to all types of nonconforming uses and development: 

A. Determination of the legal status of a nonconforming use or development is made by the 
City and may require a determination application pursuant to Section 19.908. 

B. The status of a nonconforming use or development is not affected by changes in 
ownership. 

C. A nonconforming use or development may be changed to a conforming use or 
development by right. Once a conforming use or development occupies the site, the 
nonconforming rights are lost and a nonconforming use or development may not be 
reestablished. 

D. Normal maintenance and repair of a nonconforming use or development is allowed. 

E. Where other sections of this code require nonconforming uses or development to come 
closer to conformance, those provisions apply. 
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19.803 CONTINUANCE OF NONCONFORMING USES & DEVELOPMENT 
A nonconforming use or development may be continued indefinitely unless the provisions of this 
section or of section 19.806 apply.  

If a nonconforming use or development is discontinued or abandoned for a period of six months, 
the site will lose its nonconforming status and any further use or development on the site shall 
conform to all applicable land use and development standards. For the purpose of calculating 
the six-month period, a use or development is discontinued or abandoned upon the first day of 
any of the following events, whichever occurs first: 

A. On the date when a nonconforming structure is physically vacated. 

B. On the date a nonconforming use ceases to be actively involved in the sale of merchandise 
or the provision of services. 

C. On the date of termination of any lease or contract under which the nonconforming use has 
occupied the land. 

D. On the date a request for final reading of water and power meters is made to the applicable 
utility districts. 

19.804 ALTERATIONS TO NONCONFORMING USES & DEVELOPMENT 
These provisions regulate alterations of a nonconforming use or development. 

A. The following apply to nonconforming uses: 

1. A nonconforming use shall not be altered unless such alteration is approved by the 
Planning Commission through a Type III procedure in accordance with Chapter 
19.1006.  The applicant will be required to demonstrate that the proposed use 
modifications would result in no more of a detriment to surrounding properties than the 
existing nonconforming use.  

2. A nonconforming use shall not be moved in whole or in part to any portion of the site 
other than that occupied by the use at the time of the nonconformance determination. 

3. Changes to operations such as business hours are not allowed. 

4. No additional structure, building or sign shall be constructed on the site in connection 
with a nonconforming use. 

5. If a nonconforming use involving a structure is replaced by another use, the new use 
shall conform to this code unless the Planning Commission, through a Type III review 
procedure, determines that such structure is suitable only for another nonconforming 
use.  The applicant must demonstrate that the new nonconforming use would be no 
more detrimental to surrounding properties than the one to be replaced. 

B. The following applies to nonconforming development: 

1. Alterations or expansions that will increase the nonconformity are not allowed unless a 
variance is approved consistent with Chapter 19.911.   

2. Alterations or expansions that conform to the current requirements of this code or will 
decrease nonconformity are allowed. 

3. A nonconforming development may be moved to a different location on the same site 
provided that the move does not increase the nonconformity or create a different 
nonconformity. 
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19.805 REBUILDING NONCONFORMING USES & DEVELOPMENT 
The following provisions establish when a nonconforming use or development may be 
reestablished or rebuilt following its intentional or accidental destruction: 

A. When a nonconforming use or development is intentionally destroyed to an extent less than 
or equal to 50% of its replacement value, restoration is allowed. The restoration shall not 
result in an increase in the nonconformance of the use or development. 

B. When a nonconforming use or development is intentionally removed or destroyed to an 
extent exceeding 50% of its replacement value, restoration of the use or development shall 
conform to all applicable land use and development standards. 

C. If a nonconforming use or development is partially or totally destroyed by fire or other 
causes or natural hazards beyond the control of the owner, the use or development may be 
restored or replaced. The restoration or replacement shall not be more out of conformance 
with the development standards than the original use or development. 

D. Restoration or replacement of nonconforming uses or development that have been partially 
or totally destroyed, whether intentional or by accident, must commence within one year of 
the date the destruction occurred. If restoration or replacement does not commence within 
the one-year period, the use or development will lose its nonconforming status and any 
subsequent use or development on the site shall conform to all applicable land use and 
development standards. 

19.806 AMORTIZATION OF NONCONFORMING USES 

19.806.1 Purpose 

The purpose of this section is to provide a process whereby the City could require the 
discontinuance of nonconforming land uses through amortization in a manner that is fair, 
predictable, and transparent. The length of any amortization period shall take into consideration 
the general character and use of the surrounding properties and the degree to which the 
nonconforming use is detrimental to the public’s health, safety, or welfare. 

19.806.2 Applicability 

A. All high impact nonconforming uses as identified on the City’s inventory pursuant to 
Subsection 19.806.3.B are subject to amortization and discontinuance. 

B. The following nonconforming uses are not subject to amortization and discontinuance: 

1. Nonconforming uses that can be made conforming within 6 months, and the owner 
enters into an agreement with the City to bring the use into conformance within 6 
months. 

2. Nonconforming uses that are protected under the Religious Land Use and 
Institutionalized Persons Act. 

3.  Nonconforming uses that are identified as low impact uses. 

19.806.3 Identification of Nonconforming Uses 

A. The City Council may, by majority vote at a public meeting, direct the Planning Director to 
evaluate existing land uses within the City for the purpose of compiling an inventory of uses 
subject to amortization and discontinuance.  

B. The Planning Director’s evaluation shall be undertaken as follows. 
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1. Identify all nonconforming uses pursuant to City Council direction as provided in 
Subsection 19.806.3.C. 

2. Determine the legal status of all identified nonconforming uses pursuant to Subsection 
19.XXX. 

3. Determine which nonconforming uses are high impact uses. 

5. Compile an inventory of all properties containing a legal, high impact nonconforming 
use. 

6. Remove from the inventory all properties that are exempt under Subsection 
19.806.2.B. 

C. At the time of a vote directing the Planning Director to perform an evaluation of 
nonconforming uses, the Council shall specify the following: 

1. The amount of time the Planning Director has to perform the review, which shall be no 
less than 60 days.   

2. Whether the Planning Director shall evaluate all uses in the entire City or whether the 
evaluation should be limited to a specified geographic area, specified types of use, or 
defined zoning districts. 

D. No less than 60 days after the Planning Director’s completion of the inventory, City Council 
shall review and adopt the inventory. 

E. No more than 30 days after the adoption of the inventory by City Council, the Planning 
Director shall provide notice to all property owners listed in the nonconforming use 
inventory. Such notice shall include the following: 

1. A statement that the City has determined that the subject property contains at least one 
nonconforming use that is subject to discontinuance through amortization. 

2. The findings from the Planning Director’s evaluation. 

3. A copy of this ordinance. 

4. The date of the first evidentiary hearing before the Planning Commission to determine 
the schedule of amortization and discontinuance. Such hearing shall be scheduled no 
less than 60 days after the mailing of the notice.  

19.806.4 Review Process 

A. For all properties with identified nonconforming uses that are included in the nonconforming 
use inventory, the City shall require the discontinuance of such uses under a plan whereby 
the full value of any use-dependent structures and facilities are amortized within a definite 
and reasonable period of time. 

1. The determination of the amortization period for the discontinuance of the 
nonconforming use shall follow the Type IV review process pursuant to Section 
19.1007.  

2. The approved amortization schedule shall be adopted by ordinance and shall 
commence upon the effective date of the ordinance. 

3. The hearings under this section shall be limited to the determination of the following: 

a. Whether the use is properly included on the inventory. 
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b. Whether the use is exempt from amortization and discontinuance under 
subsection 19.806.2.B. 

c. The duration of a reasonable amortization period and all terms associated 
therewith, based on the evaluation criteria in Subsection 19.806.5. 

B. The City Council may, by ordinance, execute a compliance agreement with the owner of 
any property found to contain a nonconforming use.  Such an agreement shall include a 
schedule for the property owner to bring the property into conformance through 
discontinuance of all nonconforming uses in a certain amount of time or by other means 
acceptable to the City. Such an agreement shall alleviate the City’s obligation to schedule a 
hearing to determine an amortization period pursuant to Subsection 19.806.4.A or, 
alternatively, shall supersede the established amortization period for the subject property. 

C. The City shall record in the Clackamas County real estate records all ordinances adopted 
pursuant to this section.  

19.806.5 Evaluation Criteria 

A. The City’s review authorities shall consider the following criteria, at a minimum, in 
determining a reasonable length for the amortization period: 

1. Nature of the use, its operations, and structures. 

2. Character of the land and land uses in the surrounding area. 

3. Location of the use in relation to surrounding uses. 

4. Value of the land and its improvements. 

5. Length of time the use has been in existence and the length of time the use has been 
nonconforming. 

6. Amount of capital investment in the structures or improvements on the property at the 
time the use became nonconforming. 

7. Amount of investment realized to date and the amount remaining, if any, to be 
recovered during the amortization period. 

8. Existence or nonexistence of lease obligations. 

9. Removal costs that are directly attributable to the establishment of a termination date. 

10 Other costs and expenses that are directly attributable to the establishment of a 
termination date. 

11. Burden on the property owner resulting from discontinuance of the use. 

12. Benefit to the public resulting from discontinuance of the use. 
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