
 

 

  

 

 

 

AGENDA 

REVISED 

February 12, 2019 

 

PLANNING COMMISSION  

City Hall Council Chambers 

10722 SS Main Street 

www.milwaukieoregon.gov 

 

1.0      Call to Order - Procedural Matters — 6:30 PM 

2.0  Planning Commission Minutes – Motion Needed 

2.1 August 14, 2018 (postponed to 2/26/2019) 

3.0 Information Items 

4.0 Audience Participation – This is an opportunity for the public to comment on any item not on 

the agenda 

5.0 Public Hearings – Public hearings will follow the procedure listed on reverse 

5.1 Summary: Washington St Vacation Rental 

Applicant/Owner:  Valencia Borda, LLC (Pilar Pennell) 

Address: 3316 SE Washington St 

File: CU-2018-004 

Staff: Vera Kolias, Associate Planner 

 5.2 Summary: Appeal of MLP-2018-001  

Appellant: Daniel Barela 

Address: 10244 SE 43rd Ave 

File: AP-2019-001 

Staff: Brett Kelver, Associate Planner 

6.0 Worksession Items 

7.0 Planning Department Other Business/Updates 

8.0 Planning Commission Committee Updates and Discussion Items – This is an opportunity 

for comment or discussion for items not on the agenda. 

9.0 

 

Forecast for Future Meetings:  

February 26, 2019 1. Public Hearing: CU-2018-003 (master file) Rusk Rd Senior Living Facility 

March 12, 2019 1. Public Hearing: VR-2019-002 Harlene St Driveway Variance 

 

 

  



Milwaukie Planning Commission Statement 

The Planning Commission serves as an advisory body to, and a resource for, the City Council in land use matters.  In this 

capacity, the mission of the Planning Commission is to articulate the Community’s values and commitment to socially and 

environmentally responsible uses of its resources as reflected in the Comprehensive Plan 

 

1. PROCEDURAL MATTERS.  If you wish to speak at this meeting, please fill out a yellow card and give to planning staff.  Please 

turn off all personal communication devices during meeting.  For background information on agenda items, call the 

Planning Department at 503-786-7600 or email planning@milwaukieoregon.gov. Thank you. 

2. PLANNING COMMISSION and CITY COUNCIL MINUTES.  City Council and Planning Commission minutes can be found on 

the City website at www.milwaukieoregon.gov/meetings.   

3. FORECAST FOR FUTURE MEETING.  These items are tentatively scheduled, but may be rescheduled prior to the meeting 

date.  Please contact staff with any questions you may have. 

4. TIME LIMIT POLICY.  The Commission intends to end each meeting by 10:00pm.  The Planning Commission will pause 

discussion of agenda items at 9:45pm to discuss whether to continue the agenda item to a future date or finish the 

agenda item. 

Public Hearing Procedure 

Those who wish to testify should come to the front podium, state his or her name and address for the record, and remain at the 

podium until the Chairperson has asked if there are any questions from the Commissioners. 

1. STAFF REPORT.  Each hearing starts with a brief review of the staff report by staff.  The report lists the criteria for the land use      

action being considered, as well as a recommended decision with reasons for that recommendation. 

2. CORRESPONDENCE.  Staff will report any verbal or written correspondence that has been received since the Commission 

was presented with its meeting packet. 

3. APPLICANT’S PRESENTATION.  

4. PUBLIC TESTIMONY IN SUPPORT. Testimony from those in favor of the application.  

5. NEUTRAL PUBLIC TESTIMONY. Comments or questions from interested persons who are neither in favor of nor opposed to the 

application. 

6. PUBLIC TESTIMONY IN OPPOSITION.  Testimony from those in opposition to the application. 

7. QUESTIONS FROM COMMISSIONERS.  The commission will have the opportunity to ask for clarification from staff, the 

applicant, or those who have already testified. 

8. REBUTTAL TESTIMONY FROM APPLICANT.  After all public testimony, the commission will take rebuttal testimony from the 

applicant. 

9. CLOSING OF PUBLIC HEARING.  The Chairperson will close the public portion of the hearing.  The Commission will then enter 

into deliberation.  From this point in the hearing the Commission will not receive any additional testimony from the 

audience, but may ask questions of anyone who has testified. 

10. COMMISSION DISCUSSION AND ACTION.  It is the Commission’s intention to make a decision this evening on each issue on 

the agenda.  Planning Commission decisions may be appealed to the City Council. If you wish to appeal a decision, 

please contact the Planning Department for information on the procedures and fees involved. 

11. MEETING CONTINUANCE.  Prior to the close of the first public hearing, any person may request an opportunity to present 

additional information at another time. If there is such a request, the Planning Commission will either continue the public 

hearing to a date certain, or leave the record open for at least seven days for additional written evidence, argument, or 

testimony. The Planning Commission may ask the applicant to consider granting an extension of the 120-day time period 

for making a decision if a delay in making a decision could impact the ability of the City to take final action on the 

application, including resolution of all local appeals.   

 

The City of Milwaukie will make reasonable accommodation for people with disabilities.  Please notify us no less than five (5) 

business days prior to the meeting. 

Milwaukie Planning Commission: 

 

Kim Travis, Chair 

John Henry Burns, Vice Chair 

Adam Argo 

Joseph Edge 

Sherry Grau 

Greg Hemer 

Robert Massey (to be appointed 2/05/19) 

Planning Department Staff: 

 

Denny Egner, Planning Director 

David Levitan, Senior Planner 

Brett Kelver, Associate Planner 

Vera Kolias, Associate Planner 

Mary Heberling, Assistant Planner 

Alicia Martin, Administrative Specialist II 

 

 

mailto:planning@milwaukieoregon.gov
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To: Planning Commission 

Through: Dennis Egner, Planning Director 

From: Vera Kolias, Associate Planner 

Date: February 4, 2019, for February 12, 2019, Public Hearing 

Subject: File: CU-2018-004 

Applicant: Valencia Borda LLC (Pilar Pennell) 

Address: 3316 SE Washington St 

Legal Description (Map & Tax Lot): 11E36AC05800 

NDA: Lake Rd 

 

ACTION REQUESTED 

Approve application CU-2018-004and adopt the recommended Findings and Conditions of 

Approval found in Attachments 1 and 2. This action would allow for the single-family home on 

the site to be used as a Vacation Rental.  

BACKGROUND INFORMATION 

A. Site and Vicinity 

The site is located at 3316 SE Washington St. The site contains a single-family home with a 

shed, attached deck, and an attached garage providing private off-street parking for 2 

parked cars. The site is 5,470-sq ft in size. See Figure 1 below.  
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           Figure 1 

The surrounding area consists of residential, single-family homes that are all zoned the 

same as the site: R-5. The site is separated from Hwy 224 by a planted area to the north and 

across Hwy 224 from the site is Milwaukie Marketplace. See Figure 2 below. 

Site 
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           Figure 2 

Site 
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B. Zoning Designation 

Low Density Residential, R-5 

C. Comprehensive Plan Designation 

LD – Low Density 

D. Land Use History 

City records indicate no previous land use actions for this site. 

E. Proposal 

The applicant is seeking land use approval for a Conditional Use to allow the single-family 

home to be used as a Vacation Rental.  

The project requires approval of the following applications:  

• Conditional Use – CU-2018-004 

KEY ISSUES 

Approval Criteria for a Conditional Use 

Summary 

A short-term rental is a housing unit, an accessory dwelling unit (ADU), or room(s) within a 

housing unit that is rented out for lodging for a period of less than 30 days in length. It is an 

accessory use to a primary residence and allowed as a home occupation where the residence 

must be occupied by the owner or operator for a minimum of 270 days per year.  Short-term 

rentals are permitted as home occupations. 

A vacation rental is a housing unit that is rented out to a single party for a period of less than 30 

days in length where there are no primary occupants or where the residents who occupy the 

unit do so for less than 270 days per year. A vacation rental’s primary use is more commercial in 

nature than a short-term rental.  Because vacation rentals function differently in a 

neighborhood, they are permitted as a conditional use in residential zones. 

MMC 19.905 establishes criteria for approval for a new conditional use. The two criteria that 

relate the most to a vacation rental in a low density residential zone are: 

1. All identified impacts will be mitigated to the extent practicable; and  

2. The proposed use will not have unmitigated nuisance impacts, such as from noise, odor, 

and/or vibrations, greater than usually generated by uses allowed outright at the proposed 

location.  

The property has been inspected and approved as a short-term rental, including a current 

business registration, but the property owner does not live on-site and would like the flexibility 

for both short-term and vacation rentals. The application states that the proposed vacation 

rental will not result in any change to any physical characteristics of the property. The 

residential use of the property will not change. The applicant believes there will be minimal 
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impact on the nearby uses as use of the home prohibits smoking/vaping both inside and outside 

and quiet hours are 10 PM to 6 AM.  The applicant lives approximately 2 miles away and can 

respond immediately should an issue arise.  

During the public hearings for CU-2017-001 and CU-2018-001, the Planning Commission 

included a condition to require the applicant for the vacation rental provide notification to 

property owners within a 250 ft radius from the site. The notification requires the inclusion of 

the contact information for the property owners, property managers, Neighborhood District 

Association (NDA) chair, City of Milwaukie Police non-emergency line, and the applicant’s 

non-smoking and quiet hours policy. Staff has provided a similar requirement for properties 

within 300 ft (to mirror the notification requirements) from the previous vacation rental 

applications as a Condition of Approval for this application.  

Staff believes that the applicant has provided information that shows how they can meet the 

approval criteria for a conditional use, especially any impact that may occur with the 

surrounding neighbors with the Conditions of Approval.  

CONCLUSIONS 

Staff recommendation to the Planning Commission is as follows: 

1. Approve the Conditional Use for 3316 SE Washington St. This will result in the ability to 

use the home as a Vacation Rental.  

2. Adopt the attached Findings and Conditions of Approval 

Recommended Conditions of Approval 

Provide notification to property owners within a 300 ft radius from the site. The 

notification will include the contact information for the property owners, vacation rental 

operator, Neighborhood District Association (NDA) chair, City of Milwaukie Police non-

emergency line, and the applicant’s policy regarding quiet hours, non-smoking, etc.  

CODE AUTHORITY AND DECISION-MAKING PROCESS 

The proposal is subject to the following provisions of the Milwaukie Municipal Code (MMC). 

• MMC Subsection 19.301 Low Density Residential Zones 

• MMC Subsection 19.905 Conditional Uses 

• MMC Subsection 19.1006 Type III Review 

This application is subject to Type III review, which requires the Planning Commission to 

consider whether the applicant has demonstrated compliance with the code sections shown 

above. In Type III reviews, the Commission assesses the application against review criteria and 

development standards and evaluates testimony and evidence received at the public hearing. 
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The Commission has 4 decision-making options as follows:  

A. Approve the application subject to the recommended Findings and Conditions of 
Approval. 

B. Approve the application with modified Findings and Conditions of Approval. Such 
modifications need to be read into the record. 

C. Deny the application upon finding that it does not meet approval criteria. 

D.  Continue the hearing.  

The final decision on these applications, which includes any appeals to the City Council, must 
be made by April 17, 2019 in accordance with the Oregon Revised Statutes and the Milwaukie 
Zoning Ordinance. The applicant can waive the time period in which the application must be 
decided. 

COMMENTS 
A. Notice of the proposed changes was given to the following agencies and persons: City of 

Milwaukie Engineering Department, Milwaukie Building Division, Lake Rd Neighborhood 
District Association (NDA), and Clackamas Fire District #1. The following is a summary of 
the comments received by the City. See Attachment 5 for further details. 

There were no comments from any of the departments and agencies.  

B. A public notice was mailed to all residents and property owners within 300 ft of the site. No 
comments were received. 

ATTACHMENTS 
Attachments are provided as indicated by the checked boxes. All material is available for 
viewing upon request. 

 Early PC 
Mailing 

PC Packet Public 
Copies  

E- 
Packet 

1. Recommended Findings in Support of Approval     

2. Recommended Conditions of Approval     

3. Applicant's Narrative and Supporting Documentation 
received December 13, 2018 

    

a.  Narrative     

b.  Building permit application materials for short-term 
rental review and inspection 

    

Key: 

Early PC Mailing = paper materials provided to Planning Commission at the time of public notice 20 days prior to the hearing. 

PC Packet = paper materials provided to Planning Commission 7 days prior to the hearing. 

Public Copies = paper copies of the packet available for review at City facilities and at the Planning Commission meeting. 

Packet = packet materials available online at: https://www.milwaukieoregon.gov/bc-pc/planning-commission-4.  
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Findings in Support of Approval 

File #CU-2018-004, 3316 SE Washington St Vacation Rental 

Sections of the Milwaukie Municipal Code not addressed in these findings are found to be 

inapplicable to the decision on this application. 

1. The applicant, Valencia Borda LLC, represented by Pilar Pennell, has applied for approval 

of a Conditional Use for a Vacation Rental at 3316 SE Washington St This site is in the R-5 

Zone. The land use application file number is CU-2018-004. 

2. The applicant is proposing to use the single-family on the property as a Vacation Rental. 

3. The proposal is subject to the following provisions of the Milwaukie Municipal Code 

(MMC): 

• MMC Subsection 19.301 Low Density Residential  

• MMC Subsection 19.905 Conditional Uses 

• MMC Subsection 19.1006 Type III Review 

4. The application has been processed and public notice provided in accordance with MMC 

Section 19.1006 Type III Review. A public hearing was held on February 12, 2019, as 

required by law. 

5. MMC 19.301 Low Density Residential  

a. MMC 19.301.2 establishes allowed uses for the low density residential zones. 

Vacation rentals are allowed in the R-5 zone per approval through the Conditional 

Use process. 

The applicant does not reside at the property and is proposing to use the single-family home on 

the site as a vacation rental. The applicant has applied for Conditional Use approval. 

The Planning Commission finds that this standard is met. 

6. MMC 19.905 Conditional Uses 

a. MMC 19.905.4.A establishes approval criteria for approving a new conditional use.   

The applicant is proposing to establish a new conditional use with a vacation rental 

for the home. It meets the approval criteria as follows:  

(1) The characteristics of the lot are suitable for the proposed use considering size, 

shape, location, topography, existing improvements, and natural features. 

The existing home is 1,064 sq ft in size and located on a 5,470-sq ft lot. The lot is fenced 

on two sides and the home includes an attached garage and sufficient driveway space for 

an additional car.  

The physical characteristic of the property will not change. No improvements are 

proposed to the lot or the home other than possibly installing perimeter fencing. The 

Vacation Rental use will not change the residential character of the lot or building.  

ATTACHMENT 1
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The Planning Commission finds that this criterion is met. 

(2) The operating and physical characteristics of the proposed use will be reasonably 

compatible with, and have minimal impact on, nearby uses. 

The physical characteristic of the property will not change. No improvements are 

proposed to the home. The applicant intends to use the home as either a vacation rental or 

a long-term rental unit.  

The operating characteristics and residential character of the home remains the same. The 

private off-street parking area accommodates 2-3 parked cars limiting any potential 

negative impacts to parking on the public street. 

The Planning Commission finds that this criterion is met. 

(3) All identified impacts will be mitigated to the extent practicable. 

The proposed use will have restrictions on the renters to mitigate any impacts to the 

existing unit, property, and surrounding neighbors. The applicant has strict “No 

Smoking” either inside or outside and quiet hours policies.  As stated above, the private 

off-street parking area accommodates 2-3 parked cars. This will limit any potential 

negative impacts to parking on the public street.  

During the public hearings for CU-2017-001 and CU-2018-001, the Planning 

Commission included a condition to require the applicant for the vacation rental provide 

notification to property owners within a 250-ft radius from the site. The notification will 

include the contact information for the property owners, property managers, 

Neighborhood District Association (NDA) chair, City of Milwaukie Police non-

emergency line, and the applicant’s no smoking and quiet hours policies. The applicant 

will be required to provide the same notifications for a 300-ft radius.  

As conditioned, the Planning Commission finds that this criterion is met.  

(4) The proposed use will not have unmitigated nuisance impacts, such as from 

noise, odor, and/or vibrations, greater than usually generated by uses allowed 

outright at the proposed location. 

The residential character of the site will stay the same and will continue to have no 

greater unmitigated nuisance impacts that what is currently allowed outright. The 

visitors to the Vacation Rental would be using the unit as a residential property and 

maintain what any impacts may be for a typical residential unit already. As stated above, 

the applicants also have strict quiet hours and no smoking inside or outside policies. 

The Planning Commission finds that this criterion is met.  

(5) The proposed use will comply with all applicable development standards and 

requirements of the base zone, any overlay zones or special areas, and the 

standards in Section 19.905.  

There are no proposed changes to the existing house or lot. As it currently exists, the 

home is an existing single-family home in the R-5 zone on a 5,470-sq ft lot. There are no 
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overlay zones or special areas and the standards are met in Section 19.905 as 

demonstrated in the findings. 

The Planning Commission finds that this criterion is met. 

(6) The proposed use is consistent with applicable Comprehensive Plan policies 

related to the proposed use. 

There are no specific Comprehensive Plan policies or objectives that provide clear 

guidance regarding whether a newly recognized vacation rental should be permitted in a 

given zone. Rather, the policies and objectives speak generally about maintaining the 

residential character of existing neighborhoods and opportunities for employment and 

home occupations. The applicant is proposing no changes to the existing home and it will 

still exist in that manner and continue its residential character and is consistent with the 

surrounding homes and properties. The vacation rental also allows the opportunity for 

the applicants to have a stream of income. 

For these reasons, the proposal is consistent with the following goals, objectives, and 

policies: 

Residential Land Use and Housing Element: 

• Objective #4 – Neighborhood Conservation: To maximize the opportunities to 

preserve, enhance and reinforce the identity and pride of existing well-defined 

neighborhoods in order to encourage the long-term maintenance of the City’s housing 

stock.  

• Objective #4 – Policy #5: Within Low Density areas, new projects will maintain a 

single-family building bulk, scale and height when abutting existing single-family 

areas, or when abutting a street where existing single-family houses face the project. 

Economic Base and Industrial/Commercial Land Use Element: 

• Objective #2 – Policy #4: The City will support home occupations (income-producing 

activities in the home) as long as these activities do not detract from the residential 

character of the area. 

Neighborhood Element: 

• The Neighborhood Element Goal Statement 

• Objective #1 – Neighborhood Character: To maintain the residential character of 

designated neighborhood areas. 

• Objective #1 – Policy #2: Improve standards for home occupations to ensure adequate 

parking and other compatibility measures are provided.  

The Planning Commission finds that this criterion is met. 

(7) Adequate public transportation facilities and public utilities will be available to 

serve the proposed use prior to occupancy pursuant to Chapter 19.700.  
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There are adequate public transportation facilities and public utilities for the site. Renters 

for the proposed use will generally have a personal/rented vehicle that they can park on 

the property. The applicants have an off-street parking area that can accommodate 2-3 

vehicles and prevents the need for any renters to park on the public street.  

The Planning Commission finds that this criterion is met. 

As conditioned, the Planning Commission finds that the approval criteria for a conditional use 

are met with this proposal.  

7. The application was referred to the following departments and agencies on December 21, 

2018: 

• Milwaukie Building Division 

• Milwaukie Engineering Department 

• Clackamas County Fire District #1 

• Lake Rd Neighborhood District Association Chairperson and Land Use Committee 

There were no comments from any of the departments and agencies.  

A public notice was mailed to all residents and property owners within 300 ft of the site. 

The comments received are summarized below: 

 

 

5.1 Page 10



Conditions of Approval 

File # CU-2018-004, 3316 SE Washington St Vacation Rental 

Condition 

1. Provide notification to property owners within a 300 ft radius from the site. The 

notification will include the contact information for the property owners, vacation rental 

operator, Neighborhood District Association (NDA) chair, City of Milwaukie Police non-

emergency line, and the applicant’s policy regarding quiet hours, non-smoking, etc.  

ATTACHMENT 2
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To: Planning Commission 

Through: Dennis Egner, Planning Director 

From: Brett Kelver, Associate Planner 

Date: February 5, 2019, for February 12, 2019, Public Hearing 

Subject: File: AP-2019-001 (an appeal of MLP-2018-001) 

Appellant: Daniel Barela 

Owner(s): Tony and Michelle DaRosa 

Subject Property: 10244 SE 43rd Ave 

Legal Description (Map & Tax Lot): 1S2E30CC 05200 

NDA: Lewelling 

 

ACTION REQUESTED 

Review the Planning Director’s approval of the minor land partition reviewed in land use file 

#MLP-2018-001 and uphold, modify, or reverse the decision. The hearing will be conducted in 

an “unrestricted de novo” manner, which allows for the presentation of new evidence, 

testimony, and argument by any party. The scope of the hearing is not limited to the issues 

raised on appeal. The standard of review for the Commission is whether the initial decision has 

findings and/or conditions that are in error as a matter of fact or law. The recommended 

Findings and Conditions of Approval are found in Attachments 1 and 2. 

BACKGROUND INFORMATION 

On December 31, 2018, the Planning Director issued a Notice of Decision to approve land use 

file #MLP-2018-001, a partition of 10244 SE 43rd Ave to create 2 parcels. The partition required a 

5-ft-wide dedication for public right-of-way (ROW) along the 43rd Ave frontage as well as a 20-

ft-wide ROW dedication along the northern boundary of the subject property to allow for a 

future connection to White Lake Rd to the east. Daniel Barela, the owner of the adjacent 

property to the north at 10194 SE 43rd Ave, appealed the decision on January 11, 2019, within the 

allotted 15-day appeal period, based on concerns about the required ROW dedication for a 

future connection to White Lake Rd. As per Milwaukie Municipal Code (MMC) Table 19.1001.5, 

because MLP-2018-001 was processed with Type II review, the Planning Commission is the 

designated review authority for an appeal. 
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A. Site and Vicinity 

The subject property (10244 SE 43rd Ave) is approximately 0.61 acres (26,700 sq ft) in area 

and is zoned Residential R-7. The lot is currently developed with a single-family house 

and detached garage and has frontage on 43rd Ave; its northeastern corner is only one lot 

away from the western end of White Lake Rd (see Figure 1). The King Road Shopping 

Center is less than 400 ft to the south at the intersection of 43rd Ave and King Rd.  

The surrounding area to the north and east is developed primarily for residential use, 

mostly single-family houses. An apartment building is located to the south and a vacant 

Figure 2. Zoning map 

Figure 1. Vicinity map 
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site is located across 43rd Ave to the west. The immediate vicinity to the north and east is 

zoned R-7; the areas to the south and to the west across 43rd Ave are zoned R-3 and R-5 

(see Figure 2). 

B. Zoning Designation  

Residential R-7  

C. Comprehensive Plan Designation 

Low-Density Residential (LDR) 

D. Land Use History 

City records indicate no land use actions for this site prior to the approval of MLP-2018-

001. 

E. Approved Partition (MLP-2018-001) 

The partition approved with MLP-2018-001 created 2 separate parcels: Parcel 1, which 

includes the existing single-family house, is approximately 11,550 sq ft in area; Parcel 2, 

which is vacant and will be developed in the future, is approximately 10,060 sq ft (see 

Figure 3). The approval required a 5-ft-wide dedication for public right-of-way (ROW) 

along the 43rd Ave frontage; in addition, a 20-ft-wide ROW dedication was required along 

the northern boundary of the subject property to allow for a future connection to White 

Lake Rd to the east. No physical improvements were warranted, as the ROW dedications 

were determined to be roughly proportional to the impacts of creating the 2 lots.  

Figure 3. Partition Approved by MLP-2018-001 
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As required by MMC Subsection 19.1005.3 for Type II review, public notice of the 

proposed partition was mailed to the owners of record of properties within 300 ft of the 

subject property. Several comments were received from neighbors, all in opposition to the 

proposed ROW dedication for a future connection to White Lake Rd. These comments 

were taken into consideration but did not convince the Planning Director of a need to 

deviate from the City’s policies and objectives for improving connectivity for all modes of 

travel. The Notice of Decision was issued on December 31, 2018, and Daniel Barela, a 

neighbor who had received notice and provided comments, filed an appeal. 

KEY ISSUES 

Summary 

As established in MMC Subsection 19.1010.3.A, the standard of review for an unrestricted de 

novo hearing, which is the type of hearing required for the appeal of a Type II decision, is 

whether the initial decision has findings and/or conditions that are in error as a matter of fact or 

law. As of the publication of this report, neither the appellant nor any other party has identified 

a possible error in the findings or conditions from MLP-2018-001. Someone could do so as late 

as at the hearing itself, but unless an error is identified as a basis for the appeal, the original 

decision should remain unchanged.  

In the meantime, staff will address the questions raised by Mr. Barela in his appeal narrative, 

with clarifications as necessary. It is worth noting that, in conjunction with the issuance of the 

Notice of Decision for MLP-2018-001, staff sent a memorandum to the neighbors who 

commented on the original partition, to provide more information on the decision and address 

the concerns and questions that were raised in their comments (see Attachment 7). 

A. When does the City propose to extend White Lake Rd through Mr. Barela’s property? 

B. What amount of money does the City propose to offer Mr. Barela for the dedication of his 

property for ROW for White Lake Rd?  

C. When the City decides to extend White Lake Rd, will Mr. Barela’s property allow for the 

required 35-ft setback from the road? 

D. How does the City allow for an exception to the existing code requirement on the number of 

feet required between an existing structure and a road? 

E. Request for the City to survey the properties within 300 ft of the two proposed parcels from 

MLP-2018-001. 

Response to Appellant Questions 

A. When does the City propose to extend White Lake Rd through Mr. Barela’s property? 

The City has no active plans and has not prioritized financial resources to make a full street 

connection to 43rd Ave from where White Lake Rd currently dead-ends to the west. In fact, 

the owner of the adjacent property to the east at 4446 SE White Lake Rd is the party that will 
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effectively determine when any further action on this issue will occur. Without 4446 SE 

White Lake Rd redeveloping with a partition to create a new lot (which would most likely 

require a similar 20-ft ROW dedication to the one in MLP-2018-001), the City has little to no 

reason to initiate a process to acquire all the property needed to complete a full, 40-ft-wide 

street connection from 43rd Ave to White Lake Rd. 

For the City to arrive at a decision to extend White Lake Rd through Mr. Barela’s property, a 

number of things would have to happen: (1) the property at 4446 SE White Lake Rd would 

have to redevelop, resulting in construction of a partial alleyway or half-street along to 

provide frontage for the newly created lots; (2) the City would have to identify funds to pay 

for construction to extend this new alleyway further west to connect to 43rd Ave through the 

20-ft ROW width provided by MLP-2018-001; (3) the City would have to identify additional 

funds to acquire a strip of Mr. Barela’s property as well as a strip of land from 4459 SE 

White Lake Rd; and (4) the City would have to identify still more funds to pay for 

construction of the new wider street. The ROW dedication required by MLP-2018-001 does 

not guarantee that White Lake Rd will ever connect to 43rd Ave, but it does at least preserve 

the possibility of a future connection. 

B. What amount of money does the City propose to offer Mr. Barela for the dedication 

of his property for ROW for White Lake Rd? 

In situations where the City cannot require the dedication of private property for public 

ROW (such as when no land division or development is proposed), the City’s current 

approach to land acquisition begins with negotiation, working with the property owner to 

determine an agreed-upon price for the area of land needed. In a case where negotiation is 

not successful, the City could then utilize a process to condemn the needed land area, 

providing compensation to the owner for the land’s value. 

Since the City has no plans to acquire additional property for White Lake Rd ROW (beyond 

what the applicant is required to dedicate for MLP-2018-001), there is no specific value to 

attach to any portion of Mr. Barela’s property. If the City were to pursue a wider White Lake 

Rd connection in the future, the most likely scenario would be to acquire the 20-ft-wide strip 

of land that currently serves as the driveway in Mr. Barela’s flag lot; it is highly unlikely that 

the City would choose to acquire the entirety of Mr. Barela’s property.  

As noted in the discussion of Issue A, it is extremely unlikely that the City itself would 

initiate any property acquisition in advance of the owner of 4446 SE White Lake Rd 

redeveloping that property. 

C. When the City decides to extend White Lake Rd, will Mr. Barela’s property allow for 

the required 35-ft setback from the road? 

The 35-ft setback requirement Mr. Barela’s letter mentions is not one that exists in the 

current zoning code, and it is unclear as to what requirement he is referring. In MMC Table 

19.301.4, new lots in the R-7 zone are required to have at least 35 ft of frontage on a public 

street, but the required front yard setback in the R-7 zone is only 20 ft. As noted above in the 
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discussion of Issue C, the code allows structures to fall below a required setback if the 

reason for the change is dedication of property for public ROW. 

D. How does the City allow for an exception to the existing code requirement on the 

number of feet required between an existing structure and a road? 

Title 19 of the Milwaukie Municipal Code (MMC) is the zoning code. In MMC Subsection 

19.504.2, the code allows that the only way lot areas and yard setbacks can be reduced is by 

“dedication or conveyance for a public use,” such as dedication for public ROW. For 

example, if the side yard of Mr. Barela’s existing house is required to be at least 5 ft wide but 

were to be reduced to 4 ft if the City acquired a portion of the side yard for White Lake Rd 

ROW, that new nonconforming side yard setback would be allowed by the code. The 

provision of MMC 19.504.2 is specifically intended to address these situations. 

E. Request for the City to survey the properties within 300 ft of the two proposed parcels 

from MLP-2018-001. 

Staff’s understanding of Mr. Barela’s request is that he would like to know just where his 

existing house would sit with respect to the new ROW line, if the City were at some point to 

acquire some of his property for the White Lake Rd ROW. He may be concerned that a 

portion of his existing house would then encroach into the new ROW, or that the house may 

end up very close to a roadway constructed in the new ROW.  

As part of any future acquisition process, the City would obtain a survey. However, since 

the City has no plans for initiating an extension of White Lake Rd, the City is not arranging 

for any surveying in this area. A street design for a future White Lake Rd extension has not 

been developed, and there is currently no plan to devote further City resources to such an 

effort at this time. 

Were an extension project to become reality, the City would likely have some flexibility to 

reduce the width of the desired ROW dedication, especially if it meant avoiding the need to 

condemn and purchase a portion of Mr. Barela’s house. In addition, there should be plenty 

of room within an approximate ROW width of 40 ft to accommodate the vehicle travel lanes 

near the center of the ROW and keep them away from any existing houses along the 

northern ROW boundary. Even if Mr. Barela’s house were to end up only a few feet from 

the new ROW boundary for a White Lake Rd extension, a landscape strip is the feature most 

likely to be located next to it. 

CONCLUSIONS 

Staff recommendation to the Planning Commission is as follows: 

1. Deny the appeal and uphold the original approval of MLP-2018-001, including the 

required ROW dedication to establish a future connection to White Lake Rd. 

2. Adopt the attached Findings and Conditions of Approval. 
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CODE AUTHORITY AND DECISION-MAKING PROCESS 

The appeal and the original partition are subject to the following provisions of the Milwaukie 

Municipal Code (MMC): 

• MMC Section 19.1010 Appeals 

• MMC Chapter 17.12 Application Procedure & Approval Criteria 

• MMC Chapter 17.16 Application Requirements and Procedures 

• MMC Chapter 17.20 Preliminary Plat 

• MMC Chapter 17.28 Design Standards 

• MMC Chapter 17.32 Improvements 

• MMC Section 19.301 Low Density Residential Zones (including R-7) 

• MMC Chapter 19.700 Public Facility Improvements 

• MMC Chapter 12.16 Access Management 

• MMC Chapter 19.1200 Solar Access Protection 

• MMC Section 19.1005 Type II Review 

As per MMC Subsection 19.1001.5, the Planning Commission is the designated appeal authority 

for a Type II decision. As per MMC Subsections 19.1010.3.A and 19.1010.5, the appeal hearing is 

an unrestricted de novo hearing, which allows for the presentation of new evidence, testimony, 

and argument by any party. The Commission will consider all relevant evidence, testimony, 

and argument provided at the hearing by the appellant or any party. The scope of the hearing is 

not limited to the issues that were raised on appeal. The standard of review is whether the 

initial decision has findings and/or conditions that are in error as a matter of fact or law.  

The Commission has four (4) decision-making options as follows:  

A. Deny the appeal and uphold the initial decision approving the partition (file #MLP-2018-

001). Adopt the Recommended Findings and Conditions, which are based on the original 

findings and conditions for MLP-2018-001.  

B. Approve the appeal upon finding that the initial decision was in error as a matter of fact or 

law, with Findings and Conditions sufficiently worded to approve the partition as originally 

proposed in MLP-2018-001 but with revisions as needed to address any issues identified by 

the Commission. Such revisions would need to be read into the record. If revisions trigger 

the need for a variance(s) from other standards and the applicant wishes to proceed with the 

partition, the applicant may need to waive the 120-day clock to allow time for review and a 

decision.   

C. Approve the appeal upon finding that the initial decision was in error as a matter of fact or 

law, with Findings sufficiently worded to deny the partition as originally proposed in MLP-

2018-001. Such Findings would need to be read into the record.  

D. Continue the hearing. This option may require that the original applicant from MLP-2018-

001 provide a waiver to the 120-day clock. If the applicant is not willing to provide such a 

waiver, the Planning Commission may need to deny the application. The 120-day limit by 

which time the City must make a decision is March 14, 2019. 
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As per MMC Subsection 19.1010.5.D, the Commission’s decision on this appeal is the final local 

decision.  

COMMENTS 

As required by MMC Subsection 19.1010.5.B, written notice of the appeal was mailed to all 

parties who were entitled to Type II public notice per MMC Subsection 19.1005.3.B.1, to 

interested persons, and to the appellant. As of the publication of this report, only 1 public 

comment has been received. See Attachment 9 for further details. 

• Frank Fassold, property owner of 4446 White Lake Rd: Any extension of White Lake Rd 

would greatly diminish the safety and security of the neighborhood. He has no objection 

to the applicants’ development of their property, though he would like a 6-ft-tall privacy 

fence to be installed and any necessary property-line corrections to be made that would 

result from a survey of the subject property. 

Staff Response: The partition does not require any variances for approval, and the act of dividing 

property itself does not provide a discretionary opportunity for the City to require mitigating 

measures such as a privacy fence. Mr. Fassold may contact the applicant directly to negotiate 

fencing or property-line issues. 

ATTACHMENTS 

Attachments are provided as indicated by the checked boxes. All material is available for 

viewing upon request. 

 Early 

Posting 

PC  

Packet 

Public 

Copies 

Packet 

1. Recommended Findings     

2. Recommended Conditions     

3. Appeal Letter (received January 11, 2019)     

4. Notice of Decision for MLP-2018-001 (issued Dec. 31, 2018)     

5. Application Materials from MLP-2018-001 (submitted Oct. 24, 2018) 

• Including the Applicant’s Narrative, Preliminary Plans, and 

Preapplication Conference Notes 

    

6. Comments Received for MLP-2018-001     

7. Informational Memo to MLP-2018-001 Commenters (sent Dec. 31, 

2018) 

    

8. Comments Received for AP-2019-001     

Key: 

Early Posting = materials posted online at the time of public notice 20 days prior to the hearing. 

PC Packet = paper materials provided to Planning Commission 7 days prior to the hearing. 

Public Copies = paper copies of the packet available for review at City facilities and at the Planning Commission meeting. 

Packet = packet materials available online at https://www.milwaukieoregon.gov/bc-pc/planning-commission-4. 
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Recommended Findings 

File #AP-2019-001, Appeal of File #MLP-2018-001 

Sections of the Milwaukie Municipal Code (MMC) not addressed in these findings are found to 

be inapplicable to the decision on this application. 

1. The appellant, Daniel Barela, is the owner of the property at 10194 SE 43rd Ave. The 

appellant has appealed the decision issued by the City of Milwaukie Planning Director for 

Land Use File #MLP-2018-001, a 2-lot partition of the property at 10244 SE 43rd Ave (Tax 

Lot ID 1S2E30CC05200 on the Clackamas County Tax Assessor map). As allowed by MMC 

Subsection 19.1010.5, the appellant’s basis of appeal is that he is adversely impacted or 

aggrieved by the original decision. The land use application file number for the appeal is 

AP-2019-001. 

2. The action approved by MLP-2018-001 was a partition of 10244 SE 43rd Ave (the subject 

property), with Tony and Michelle DaRosa as the applicant. The subject property, which is 

approximately 26,700 sq ft in area, is in the Residential R-7 Zone. The newly created Parcel 

1, which includes an existing single-family house, is approximately 11,550 sq ft; the new 

Parcel 2, which is vacant and will be developed in the future, is approximately 10,060 sq ft. 

The approval required a 5-ft-wide dedication for public right-of-way (ROW) along the 43rd 

Ave frontage. In addition, a 20-ft-wide ROW dedication was required along the northern 

boundary of the subject property to allow for a future connection to White Lake Rd to the 

east. No physical improvements were warranted, as the ROW dedications were 

determined to be roughly proportional to the impacts of creating the 2 lots. 

3. The appeal and the original partition are subject to the following provisions of the 

Milwaukie Municipal Code (MMC): 

• MMC Section 19.1010 Appeals 

• MMC Chapter 17.12 Application Procedure & Approval Criteria 

• MMC Chapter 17.16 Application Requirements and Procedures 

• MMC Chapter 17.20 Preliminary Plat 

• MMC Chapter 17.28 Design Standards 

• MMC Chapter 17.32 Improvements 

• MMC Section 19.301 Low Density Residential Zones (including R-7) 

• MMC Chapter 19.700 Public Facility Improvements 

• MMC Chapter 12.16 Access Management 

• MMC Chapter 19.1200 Solar Access Protection 

• MMC Section 19.1005 Type II Review 

The application has been processed and public notice provided in accordance with MMC 

Section 19.1010 Appeals. The original partition was subject to Type II review. As per MMC 

Subsection 19.1001.5, the Planning Commission is the designated appeal authority for a 

Type II decision. As per MMC Subsections 19.1010.3.A and 19.1010.5, the appeal hearing 

ATTACHMENT 1
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for a Type II decision is an unrestricted de novo hearing, which allows for the presentation 

of new evidence, testimony, and argument by any party. A public hearing was held on 

February 12, 2019, as required by law. 

4. MMC Section 19.1010 Appeals 

a. MMC Subsection 19.1010.1 establishes standards for filing an appeal. 

(1) MMC 19.1010.1.A. describes the information required for an appeal, including 

the date and case file number of the decision being appealed, documentation 

that the appellant has standing to appeal per MMC Subsection 19.1010.4.A, and 

a detailed statement describing the basis of the appeal. 

The appellant is a property owner and resident within 300 ft of the subject property for 

MLP-2018-001and received notice of the proposed partition, as per the Type II review 

procedures established in MMC Section 19.1006. The appellant’s submittal materials 

provide the required information, including a statement describing how he believes he 

has been adversely impacted or aggrieved by the decision, as the basis of appeal.  

(2) MMC 19.1010.1.B requires payment of an application fee at the time of filing. 

The appellant paid the application fee at the time the appeal was filed. 

(3) MMC 19.1010.1.C requires the appeal materials to be filed within the 15-day 

appeal period for the decision being appealed.  

The Notice of Decision for MLP-2018-001 was issued on December 31, 2018, and the 

appeal period ended at 5:00 p.m. on January 15, 2019. The appellant submitted the 

information necessary for an appeal on January 11, 2019. 

The Planning Commission finds that the appellant has satisfied the standards for filing an 

appeal of MLP-2018-001. 

b. MMC Subsection 19.1010.2 establishes the procedures for an appeal hearing.  

As per MMC Table 19.1001.5, the Planning Commission is the appeal authority for 

MLP-2018-001, which was a Type II decision. On February 12, 2019, the Planning 

Commission held a hearing per the public hearing procedures provided in MMC 

Section 19.1009.  

The Planning Commission finds that the requirements of this section have been satisfied. 

c. MMC Subsection 19.1010.3 establishes the types of hearing for appeals.  

As specified in MMC Subsection 19.1010.5.C, the appeal hearing for a Type II 

decision is an unrestricted de novo hearing. As required by MMC Subsection 

19.1010.3.A, an unrestricted de novo hearing allows presentation of new evidence, 

testimony, and argument by any party.  

At the public hearing held on February 12, 2019, the Planning Commission considered all 

relevant evidence, testimony, and argument that were provided and did not limit the scope of 

the hearing to the issues that were raised on appeal. The Planning Commission’s standard of 
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review is whether the initial decision in MLP-2018-001 has findings and/or conditions that 

are in error as a matter of fact or law.  

The Planning Commission finds that the requirements of this section have been satisfied. 

d. MMC Subsection 19.1010.5 establishes specific provisions for appeal of a Type II 

decision. 

In accordance with the standards established by MMC 19.1010.5, a person who believes 

themselves to be adversely affected or aggrieved by the original decision for MLP-2018-001 

filed the appeal. On January 23, 2019, 20 days prior to the hearing date, the City mailed notice 

of the appeal hearing to all parties who were entitled to the original Type II notice. The hearing 

was conducted as an unrestricted de novo hearing, and the decision of the Planning 

Commission is the final local decision. 

The requirements of this section have been satisfied. 

The final decision of the Planning Commission with respect to the appeal is presented in Finding 

15. 

5. MMC Chapter 17.12 Application Procedure and Approval Criteria 

MMC Section 17.12.040 establishes the approval criteria for preliminary plat. The proposed 

preliminary plat meets these criteria as described below. 

a. MMC Subsection 17.12.040.A.1 requires that the proposed preliminary plat complies 

with Title 19 Zoning and other applicable ordinances, regulations, and design 

standards.  

As demonstrated by the applicant’s submittal materials and evidenced by these findings, the 

proposed preliminary plat complies with the applicable ordinances, regulations, and design 

standards. As proposed, this criterion is met. 

b. MMC Subsection 17.12.040.A.2 requires that the proposed division will allow 

reasonable development and will not create the need for a variance of any land 

division or zoning standard.  

The proposed partition will provide sufficient area on both parcels to accommodate future 

development in accordance with the standards of the underlying R-7 zone. The parcels do not 

have physical constraints or dimensional limitations that would necessitate the need for a 

variance. As proposed, this criterion is met. 

c. MMC Subsection 17.12.040.A.3 requires that the proposed subdivision plat name is 

not duplicative and the plat otherwise satisfies the provisions of ORS 92.090(1).  

The proposed plat is a partition plat; therefore, this criterion is not applicable. 

d. MMC Subsection 17.12.040.A.4 requires that the streets and roads are laid out so as to 

conform to the plats of subdivisions already approved for adjoining property as to 

width, general direction, and in all other respects unless the City determines it is in 

the public interest to modify the street or road pattern.  
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As discussed in Finding 11-e, the proposed partition requires a 20-ft-wide dedication along the 

length of the northern boundary of the subject property to allow for a future ROW connection 

to White Lake Rd. Because additional ROW does not currently exist adjacent to the subject 

property, an actual connection is not possible at present. However, the location and dimension 

of the required dedication will allow a future street connection to match the alignment of 

White Lake Rd to the east. As proposed, this criterion is met.  

e. MMC Subsection 17.12.040.A.5 requires a detailed narrative description 

demonstrating how the proposal conforms to all applicable code sections and design 

standards.  

The applicant’s submittal materials include a detailed narrative demonstrating compliance 

with all applicable standards and criteria. As proposed, this criterion is met. 

As proposed, the Planning Commission finds that the preliminary plat meets the applicable criteria. 

6. MMC Chapter 17.16 Application Requirements and Procedures 

MMC Section 17.16.060 establishes the application requirements for preliminary plat, 

including completed application forms and checklists, applicable fees, and the information 

specified in MMC Chapter 17.20 Preliminary Plat. 

The applicant’s submittal materials include the necessary forms, checklists, and fees, as well as 

sufficient information to demonstrate compliance with the applicable standards and criteria.  

As proposed, the Planning Commission finds that the application meets the applicable requirements 

for submittal of a preliminary plat. 

7. MMC Chapter 17.20 Preliminary Plat 

MMC 17.20 establishes the information required for a preliminary plat, including general 

information to be shown on the plat and existing and proposed conditions.  

The applicant’s preliminary plat submittal is to scale and includes a vicinity map, existing 

conditions, contour lines, structures on surrounding properties, minimum setbacks for future 

development, and concepts for future development.  

As proposed, the Planning Commission finds that the proposed preliminary plat includes the 

relevant and necessary information as outlined in MMC 17.20. 

8. MMC Chapter 17.28 Design Standards 

MMC 17.28, particularly MMC Section 17.28.040, establishes standards for lot design for 

land divisions and boundary changes. 

a. MMC Subsection 17.28.040.A requires that the lot size, width, shape, and orientation 

shall be appropriate for the location and the type of use contemplated, as well as that 

minimum lot standards shall conform to Title 19.  

The proposed parcels meet the minimum area and dimensional requirements for the 

underlying R-7 zone. With the required dedication for a future connection to White Lake Rd, 

Parcel 1 will become a corner lot that has the option of orienting toward either 43rd Ave or to 
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the future White Lake Rd. Development on Parcel 2 will be oriented toward the future White 

Lake Rd, although in the interim the site access will be from 43rd Ave through the Parcel 1 

driveway. Both parcels conform to the relevant standards of the R-7 zone as described in 

Finding 9 and to other applicable standards of Title 19 as described elsewhere in these 

findings.  

b. MMC Subsection 17.28.040.B requires that lot shape shall be rectilinear, except where 

not practicable due to location along a street radius, or existing lot shape. The 

sidelines of lots, as far as practicable, shall run at right angles to the street upon 

which the lots face. As far as practicable, the rear lot line shall run parallel to the 

street.  

The proposed parcels are both rectilinear in shape. For Parcel 1, the side lot lines run at right 

angles to 43rd Ave and the rear lot line is parallel to 43rd Ave. For Parcel 2, the side lot lines 

run at right angles to the future White Lake Rd and the rear lot line is parallel to the future 

White Lake Rd. 

c. MMC Subsection 17.28.040.C limits compound lot lines for side or rear lot lines.  

No compound lot lines are proposed for the side or rear lot lines on either parcel. 

d. MMC Subsection 17.28.040.D allows lot shape standards to be varied pursuant to 

MMC 19.911. 

No variance to the lot shape standards is requested in this application. 

e. MMC Subsection 17.28.040.E limits double frontage and reversed frontage lots, 

stating that they should be avoided except in certain situations.  

Neither of the proposed parcels is a double frontage or reversed frontage lot. 

f. MMC Subsection 17.28.040.F requires that, pursuant to the definition and 

development standards contained in Title 19 for frontage, required frontage shall be 

measured along the street upon which the lot takes access. This standard applies 

when a lot has frontage on more than one street.  

As proposed, Parcel 1 has almost 96 ft of frontage along 43rd Ave and 121 ft of frontage along 

the future White Lake Rd; Parcel 2 has 106 ft of frontage along the future White Lake Rd. 

Although both lots will take access from 43rd Ave in the interim until White Lake Rd is 

improved, both provide the 35-ft minimum public street frontage required in the R-7 zone. 

As proposed, the Planning Commission finds that the new parcels presented in the applicant’s 

preliminary plat meet the applicable design standards established in MMC 17.28.  

9. MMC Chapter 17.32 Improvements 

MMC 17.32 establishes procedures for public improvements, including a requirement that 

work shall not begin until plans have been approved by the City.  

As discussed in Finding 11, no physical improvements are required as a result of the proposed 

partition, due to an analysis of rough proportionality of impacts. The applicant will dedicate 

property to the existing public ROW along 43rd Ave and will dedicate property to create public 

5.2 Page 13



Recommended Findings—Appeal of File #MLP-2018-001 Page 6 of 12 

File #AP-2019-001—Partition of 10244 SE 43rd Ave February 12, 2019 

 

ROW for a future connection to White Lake Rd. The required dedications are sufficient mitigation 

for new impacts from the partition. 

As proposed, the Planning Commission finds that the applicable standards of MMC 17.32 are met. 

10. MMC Section 19.301 Low Density Residential Zones (including R-7) 

MMC 19.301 contains standards for Low Density Residential zones, including the R-7 

zone. The application meets the applicable standards of this section as described below. 

a. MMC Subsection 19.301.2 Allowed Uses 

MMC 19.301.2 establishes the uses allowed in the R-7 zone, including single-family 

detached dwellings, duplexes, and accessory dwelling units (ADUs) as outright 

permitted uses.  

As proposed, the existing house on Parcel 1 will remain. The applicant has indicated that a 

new house will be constructed on Parcel 2 and that ADUs will be developed on both lots. 

Single-family dwellings and ADUs are allowed uses in the R-7 zone. At the time of future 

development, all actual proposed uses will be reviewed for compliance with the applicable 

standards of the R-7 zone and other relevant sections of the municipal code. 

As proposed, this standard is met. 

b. MMC Subsections 19.301.4 and 19.301.5 Development Standards 

MMC 19.301.4 and 19.301.5 establish development standards for the R-7 zone. The 

applicable standards are addressed and met as described in Table 9-b (Zoning 

Compliance) below.  

Table 9-b 

Applicable R-7 Development Standards 

Standard R-7 Requirement Parcel 1 Parcel 2 

Lot Area 7,000 sq ft 11,547 sq ft 10,061 sq ft 

Lot Width 60 ft >95 ft 106 ft 

Lot Depth 80 ft 121 ft >95 ft 

Public Street Frontage 35 ft >95 ft (on 43rd Ave) 

121 ft (on White Lake 

Rd) 

106 ft 

Front Yard  20 ft 
(For 43rd Ave, setback is 22.5 

ft = 20 ft for R-7 zone, plus 2.5 

ft for special 30-ft setback 

from centerline of 43rd Ave 

ROW, as per MMC 19.501.2) 

13.7 ft 
(existing nonconforming 

development, further 

reduced by dedication 

to ROW) 

 

To Be Determined 

at Time of 

Development 

(TBD) 

Side Yard 5 ft / 10 ft (interior yards) 13.6 ft (interior, south) TBD 
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20 ft (street side) 50 ft (street side, north) 

Rear Yard 20 ft >60 ft TBD 

Maximum Building 

Height 

2 stories or 35 ft (lesser of) 2 stories, <35 ft TBD 

Maximum lot coverage 30% Approx. 11% TBD 

Minimum vegetation 30% >63% TBD 

Front Yard Minimum 

Vegetation 

40% >84% TBD 

Density requirements Lot area is 0.5 acres 
(after ROW dedications) 

Min. density = 2 units 
(@5.0 units/acre) 

Max. density = 3 units 
(@6.2 units/acre) 

Sized for 1 primary 

unit 

Sized for 1 primary 

unit 

As proposed, the applicable standards of this subsection are met. 

As proposed, the Planning Commission finds that the applicable R-7 zone standards of MMC 

19.301 are met. 

11. MMC Chapter 19.700 Public Facility Improvements 

MMC 19.700 establishes provisions to ensure that development provides public facilities 

that are safe, convenient, and adequate in rough proportion to their public facility impacts. 

a. MMC Section 19.702 Applicability 

MMC 19.702 establishes the applicability of the provisions of MMC 19.700, including 

land divisions, new construction, and modification or expansion of an existing 

structure or a change or intensification in use that result in any projected increase in 

vehicle trips or any increase in gross floor area on the site. 

The applicant proposes to partition the subject property into 2 distinct parcels. The proposed 

partition triggers the requirements of MMC 19.700. 

MMC 19.700 applies to the proposed development. 

b. MMC Section 19.703 Review Process 

MMC 19.703 establishes the review process for development that is subject to MMC 

19.700, including requiring a preapplication conference, establishing the type of 

application required, and establishing approval criteria. 

The applicant had a preapplication conference with City staff on January 4, 2018, prior to 

application submittal. The proposed action does not trigger a Transportation Impact Study 

(TIS) (as addressed in Finding 10-c), but it does require a preliminary plat application. The 

proposal’s compliance with MMC 19.700 is being reviewed as part of the preliminary plat 

application and a separate Transportation Facilities Review (TFR) application is not 
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necessary. As addressed in Findings 11-d and 11-e, the applicant will provide mitigation in 

rough proportion to the potential impacts of the proposed partition. 

c. MMC Section 19.704 Transportation Impact Evaluation 

MMC 19.704 requires submission of a TIS documenting the development impacts on 

the surrounding transportation system. 

The Engineering Director determined that a transportation impact study was not required, as 

the impacts of the proposed partition on the transportation system were minimal and evident.   

d. MMC Section 19.705 Rough Proportionality 

MMC 19.705 requires that transportation impacts of the proposed development be 

mitigated in proportion to its potential impacts. 

Finding 11-e addresses the required dedications to the public ROW along the subject 

property’s frontage on 43rd Ave as well as to provide for the future extension of White Lake 

Rd. A rough analysis of proportionality shows that ROW dedication is proportional to the 

anticipated impacts of 1 new lot sized for single-family residential development; the 

construction of physical improvements is not proportional. The surrounding transportation 

system will continue to operate at the level of service as before the proposed action. The 

proposed partition does not trigger mitigation of impacts beyond the required ROW 

dedication, unless access modification cannot be justified in accordance with MMC 

Subsection 12.16.040.B.2.d.  

The proposed development is consistent with MMC 19.705. 

e. MMC Section 19.708 Transportation Facility Requirements 

MMC 19.708 establishes the City’s requirements and standards for improvements to 

public streets, including pedestrian, bicycle, and transit facilities. MMC Subsection 

19.708.1 points to MMC Chapter 12.16 and establishes general requirements and 

standards for streets, including access management, clear vision, street design, 

connectivity, and intersection design and spacing standards. MMC Table 19.708.2 

provides more specific street design standards for various street classifications, 

including for Collector and Local streets. The City’s street design standards are based 

on the street classification system described in the City’s Transportation System Plan 

(TSP). 

All rights-of-way, streets, sidewalks, necessary public improvements, and other 

public transportation facilities located in the public ROW and abutting the 

development site shall be adequate at the time of development or shall be made 

adequate in a timely manner. Driveway approach aprons shall be between 9 ft and 20 

ft in width and least 7.5 ft from the side property line. In addition, all signs, 

structures, or vegetation over 3 ft in height shall be removed from “vision clearance 

areas” at intersections of streets, driveways, and alleys. 

The Milwaukie TSP and Transportation Design Manual (TDM) classify the fronting portions 

of 43rd Ave as a Collector street. As established in MMC Table 19.708.2, the required ROW 
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width for a Collector street is between 40 ft and 74 ft depending on the required street 

improvements. The existing ROW width of 43rd Ave fronting the subject property is 50 ft, so 

the required ROW needed for these street improvements is 60 ft. The applicant is responsible 

for 5 ft of ROW dedication along 43rd Ave fronting the subject property.  

The proposed partition is also responsible for 20 ft of dedication along the northern boundary 

of the subject property to create ROW for a future extension of White Lake Rd as a Local 

street. Spacing between King Rd and Rhodesa St is larger than the required 600-ft spacing 

between intersections on a Collector street. Dedication of the future White Lake Rd brings 

intersection spacing on 43rd Ave further into conformance.  

In the case of 43rd Ave, a requirement for half-street improvements would require construction 

of a 17-ft-wide half-street asphalt road along the 43rd Ave frontage of the subject property. To 

establish a functional roadway on White Lake Rd, 2/3-street frontage improvements would be 

required along the new White Lake Rd frontage. However, as noted in Finding 10-d, the 

proposed partition’s impacts are minimal. Therefore, only ROW dedication is anticipated to be 

required for the proposal as submitted. 

The dedicated land in the new White Lake Rd ROW can remain in its current form until the 

construction of White Lake Rd occurs. All existing structures and vegetation may remain 

unchanged. There are no requirements for additional fencing or signage. A condition has been 

established to require a ROW encroachment permit that formalizes the revocable permission 

for the existing structures to be in the White Lake Rd ROW and includes language that the 

structures must be removed when an improvement is constructed. Access to this new ROW 

will be controlled by the City of Milwaukie. The only access that will be permitted to 43rd Ave 

is through an access modification in accordance with MMC Subsection 12.16.040.B.2.  

The City will be constructing sidewalks on 43rd Ave, so the existing fencing that is located in 

the 43rd Ave ROW will not be allowed to remain through an encroachment permit. A 

condition has been established to require the applicant to relocate this fence onto the private 

property. 

As proposed, Parcel 2 will share access to 43rd Ave through the existing driveway on Parcel 1, 

which will remain. A condition of approval has been established to ensure that the driveway 

approach for Parcel 1 is reconstructed with a standard asphalt driveway approach that meets 

all guidelines of the Americans with Disabilities Act (ADA) as well as all other applicable 

requirements and standards for accessways. 

As conditioned, the proposed partition meets all the applicable standards of MMC 19.708. 

f. MMC Section 19.709 Public Utility Requirements 

MMC 19.709 establishes the City’s requirements and standards to ensure the 

adequacy of public utilities to serve development.  

As discussed in Finding 11-e, the proposed partition is required to dedicate a 20-ft ROW for 

future White Lake Rd construction, and a condition has been established accordingly. The 

only ROW frontage for Parcel 2 is the new White Lake Rd ROW. Utilities for Parcel 2 can be 

either constructed to City standards, with a full-size water and sewer main, or can be taken 
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via an easement through Parcel 1. This requirement stands for vehicular access as well. If the 

applicant elects to take the utility and access easement approach, then these easements will 

need to be identified on the plat. A condition has been established to ensure this requirement 

will be met if needed. 

As conditioned, the proposed partition meets the standards of MMC 19.709. 

As conditioned, the Planning Commission finds that the proposed partition meets the applicable 

public facility improvement standards of MMC 19.700. 

12. MMC Chapter 12.16 Access Management 

MMC 12.16 regulates access from private property onto public streets, with specific 

requirements and standards provided in MMC Section 12.16.040.  

MMC Subsection 12.16.040.A states that access to private property shall be permitted with 

the use of driveway curb cuts, that driveways shall meet all applicable guidelines of the 

Americans with Disabilities Act (ADA), and that driveway approaches shall be improved 

to meet the requirements of the City’s Public Works Standards. MMC Subsection 

12.16.040.B.1 governs the spacing of accessways (driveways), requiring a minimum of 300 

ft for spacing between accessways on collector streets and prohibiting the creation and/or 

modification of single-family accessways.  

As discussed in Finding 11, the proposed partition includes dedication of ROW for the future 

extension of White Lake Rd. Both new parcels have frontage on White Lake Rd and will be required 

to obtain permanent access from White Lake Rd once it is constructed. Forty-third (43rd) Ave is a 

Collector street, with a minimum access spacing requirement of 300 ft. An existing driveway 

approach on 43rd Ave serves Parcel 1 and will provide access to Parcel 2 through a shared access 

easement. A new access onto 43rd Ave is not permitted without approval of an accessway 

modification in accordance with MMC Subsection 12.16.040.B.2. The applicant has not requested a 

modification to this access standard. Parcel 2’s access to 43rd Ave is a temporary access and will be 

moved to White Lake Rd when that street is constructed. The final approval of this modification is 

by the Engineering Director. A condition has been established to require improvements to the 

existing driveway approach on 43rd Ave to bring it into compliance with the applicable City 

standards. 

As conditioned, the Planning Commission finds that the proposed partition meets the applicable 

access management standards of MMC 12.16. 

13. MMC Chapter 19.1200 Solar Access Protection 

A primary purpose of MMC 19.1200 is to orient new lots and parcels to allow utilization of 

solar energy. In particular, MMC Section 19.1203 establishes solar access provisions for 

new development. 

a. MMC Subsection 19.1203.2 establishes the applicability of MMC Subsection 19.1203.3 

as for applications to create lots in single-family zones. Exceptions are allowable to 

the extent the Planning Director finds that the applicant has shown one or more of the 
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conditions listed in MMC Subsections 19.1203.4 and 19.1203.5 exist and that 

exemptions or adjustments are warranted.  

The proposed partition will create new parcels in the R-7 zone, which allows single-family 

residences. As discussed in Findings 13-b, 13-c, and 13-d, the solar design standards of MMC 

19.1203.3 are applicable, and no exemptions or adjustments are necessary. 

b. MMC 19.1203.3 establishes solar design standards, including basic requirements for 

north-south dimension and front-lot-line orientation with respect to a true east-west 

axis. There are two other options for compliance, for either establishing a protected 

solar building line or demonstrating a particular level of performance with respect to 

protection from shading. 

The parcels created by the proposed partition each have a north-south dimension of 90 ft or 

more, and the front lot line of Parcel 2 is oriented directly on an east-west axis. Although 

Parcel 1 is currently developed with a house that fronts on 43rd Ave and therefore does not 

orient the front lot line along an east-west access, Parcel 1 is a corner lot and the proposed 

partition does not preclude Parcel 1 from being oriented toward the north and thus having a 

front lot line oriented to a true east-west axis. However, as discussed in Findings 13-c and 13-

d, no exemptions or adjustments are necessary. 

As proposed, the solar design standards are met. 

c. MMC 19.1203.4 establishes exemptions from the standards of MMC 19.1203.3, 

including where an off-site structure and/or vegetation produces a shadow pattern 

that would affect allowable development on the site.  

As noted in Finding 13-b, the proposed partition meets the solar design standards. No 

exemptions are necessary. 

d. MMC 19.1203.5 establishes provisions for adjustments to the percentage of lots that 

must comply with the solar design standards of MMC 19.1203.3, including cases in 

which the application of the solar design standards would reduce the density or 

increase the on-site development costs.  

As noted in Finding 13-b, the proposed partition meets the solar design standards. No 

adjustments are necessary. 

As proposed, the Planning Commission finds that both parcels meet the solar design standards of 

MMC 19.1203.3 and that the proposed partition therefore meets the applicable solar access 

provisions established in MMC 19.1200. 

14. As described in Finding 4-d, public notice of the appeal was mailed 20 days in advance of 

the public hearing (on January 23, 2019), as required by the provisions established in MMC 

19.1010.5 for appeal of a Type II decision.  

The comments received are summarized as follows:  

• Frank Fassold, property owner of 4446 White Lake Rd: Any extension of White Lake 

Rd would greatly diminish the safety and security of the neighborhood. He has no 

objection to the applicants’ development of their property, though he would like a 6-
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ft-tall privacy fence to be installed and any necessary property-line corrections to be 

made that would result from a survey of the subject property.  

15. The Planning Commission finds that there was no error as a matter of fact or law in the 

findings or conditions of the original decision of MLP-2018-001. The Planning Commission 

denies the appeal and upholds the original decision made by the Planning Director to 

approve MLP-2018-001, including the requirement to dedicate property for a future ROW 

connection to White Lake Rd. 
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Recommended Conditions 

File #AP-2019-001, Appeal of File #MLP-2018-001 

Conditions 

1. Prior to approval of the final plat, the following shall be resolved:  

a. Right-of-way Dedications: 

(1) Provide 20-ft-wide right-of-way (ROW) dedication on north side of property, for 

the future White Lake Rd. 

(2) Provide 25-ft radius in the northwest corner of the parent lot (Parcel 1), for 

future construction of ADA ramps.  

(3) Provide 5-ft-wide ROW dedication on the 43rd Ave frontage. 

b. Obtain an encroachment permit for the existing arbor, fireplace, and covered patio 

that will remain in the newly dedicated White Lake Rd ROW. 

c. Construct a new driveway approach for the existing access on 43rd Ave that conforms 

to Milwaukie Public Works Standards 502F. The driveway approach shall meet all 

guidelines of the Americans with Disabilities Act (ADA), with the driveway 

approach apron between 9 ft and 20 ft in width and least 7.5 ft from the side property 

line. 

d. If needed (as discussed in Finding 10-f), provide access and utility easements for the 

benefit of Parcel 2 across Parcel 1. 

e. Relocate the existing fence on the 43rd Ave frontage to behind the resulting front 

property line of Parcel 1 after the required ROW dedication. 

f. Remove all signs, structures, or vegetation in excess of 3 ft in height located in "vision 

clearance areas" at intersections of streets, driveways, and alleys fronting the 

proposed partition. 

Additional Requirements 

1. MMC Section 17.04.120 Recording 

As per MMC Section 17.04.120, partition plats must be recorded by plat. An application for 

final plat shall be submitted to both the City Planning Department and the County 

Surveyor within 6 months of the date of this approval. Once approved by the County 

Surveyor, a copy of the recorded final plat shall be submitted to the City Planning 

Department. 

2. Obtain a ROW permit for construction of the required driveway approach improvements 

listed in the conditions of approval.  

3. Prior to final inspection for any building on the proposed development, connect all 

residential roof drains to a private drywell or other approved structure. 

ATTACHMENT 2
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COMMUNITY DEVELOPMENT 
BUILDING • ECONOMIC DEVELOPMENT • ENGINEERING • PLANNING 

6101 SE Johnson Creek Blvd Milwaukie, Oregon 97206 

503.786.7600 | www.milwaukieoregon.gov 

 

December 31, 2018 Land Use File(s):     MLP-2018-001 

       

NOTICE OF DECISION 

This is official notice of action taken by the Milwaukie Planning Director on December 31, 2018.  

Applicant(s): Tony and Michelle DaRosa 

Location(s): 10244 SE 43rd Ave 

Tax Lot(s): 1S2E30CC 05200 

Application Type(s): Minor Land Partition (Preliminary Plat) 

Decision: Approved with Conditions 

Review Criteria: 
Milwaukie Land Division Ordinance: 

• MMC Chapter 17.12 Application Procedure & Approval 

Criteria 

• MMC Chapter 17.16 Application Requirements and 

Procedures 

• MMC Chapter 17.20 Preliminary Plat 

• MMC Chapter 17.28 Design Standards 

• MMC Chapter 17.32 Improvements 

Milwaukie Zoning Ordinance 

• MMC Section 19.301 Low Density Residential Zones (including 

R-7) 

• MMC Chapter 19.700 Public Facility Improvements 

• MMC Chapter 19.1200 Solar Access Protection 

• MMC Section 19.1005 Type II Review  

Milwaukie Municipal Code 

• MMC Chapter 12.16 Access Management 

Neighborhood(s): Lewelling 

 

Appeal period closes: 5:00 p.m., January 15, 2019 

This notice is issued in accordance with Milwaukie Municipal Code (MMC) Section 19.1005 

Type II Review. The complete case file for this application is available for review between 

8:00 a.m. and 5:00 p.m. on regular business days at the Planning Department, Johnson Creek 

Facility, 6101 SE Johnson Creek Blvd. Please contact Brett Kelver, Associate Planner, at 

503-786-7657 or kelverb@milwaukieoregon.gov, if you wish to view this case file or visit the 

project webpage at https://www.milwaukieoregon.gov/planning/mlp-2018-001. 

ATTACHMENT 4
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This decision may be appealed by 5:00 p.m. on January 15, 2019, which is 15 days from the 

date of this decision.1 Any person who is adversely affected or aggrieved by this decision may 

appeal the decision by filing a written appeal. An appeal of this decision would be heard by the 

Milwaukie Planning Commission following the procedures of MMC Section 19.1010 Appeals. 

This decision will become final on the date above if no appeal is filed during the appeal period. 

Milwaukie Planning staff can provide information regarding forms, fees, and the appeal process 

at 503-786-7630 or planning@milwaukieoregon.gov. 

Per MMC Subsection 17.04.050.A, this decision on the proposed land division shall expire 1 year 

after the date of approval. An extension of up to 6 months may be granted upon submission of a 

formal request to the original decision-making authority (the Planning Director, in this case), 

subject to the provisions of MMC Subsection 17.04.050.B, which include the following: 

a. No changes are made on the original plan as approved; 

b. The applicant can show intent of recording the boundary change within the 6-month 

extension period; and 

c. There have been no changes in the ordinance provisions on which the approval was based. 

Findings in Support of Approval 

Sections of the Milwaukie Municipal Code (MMC) not addressed in these findings are found to 

be inapplicable to the decision on this application. 

1. The applicants, Tony and Michelle DaRosa, have applied for approval of a partition to 

create 2 parcels at 10244 SE 43rd Ave (“the subject property”). The subject property is 

identified as Tax Lot ID 1S2E30CC05200 on the Clackamas County Tax Assessor map and 

is in the Residential R-7 Zone.  

The applicants are the property owners and have authority to initiate the application per 

MMC Subsection 19.1001.6.A. The application was initially submitted on October 24, 2018, 

and deemed complete on November 14, 2018. The land use application file number is 

MLP-2018-001. 

2. The proposal is for a partition of the subject property to create 2 separate developable 

parcels. The existing house would remain on Parcel 1, which would be approximately 

11,550 sq ft; Parcel 2 would be vacant, with an area of approximately 10,060 sq ft. An 

existing detached garage and covered area that straddle the boundary between Parcels 1 

and 2 is proposed to be removed.  

As discussed in Finding 10, a 20-ft-wide dedication along the length of the northern 

boundary of the subject property is required to allow for a future right-of-way connection 

to White Lake Rd to the east. Because additional right-of-way does not currently exist 

adjacent to the subject property, an actual connection is not currently possible. The newly 

dedicated White Lake Rd right-of-way will remain undeveloped for the time being. In the 

                                                 
1  As per MMC Section 19.1010, if the 15th day falls on a weekend or legal holiday, the end of the appeal period shall be extended to 

the end of the next business day. 
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meantime, an existing covered patio and outdoor fireplace within the dedication area on 

Parcel 1 are proposed to remain. 

3. The proposal is subject to the following provisions of the Milwaukie Municipal Code 

(MMC): 

• MMC Section 19.1005 Type II Review  

• MMC Chapter 17.12 Application Procedure & Approval Criteria 

• MMC Chapter 17.16 Application Requirements and Procedures 

• MMC Chapter 17.20 Preliminary Plat 

• MMC Chapter 17.28 Design Standards 

• MMC Chapter 17.32 Improvements 

• MMC Section 19.301 Low Density Residential Zones (including R-7) 

• MMC Chapter 19.700 Public Facility Improvements 

• MMC Chapter 12.16 Access Management 

• MMC Chapter 19.1200 Solar Access Protection 

The application has been processed and public notice provided in accordance with MMC 

Section 19.1005 Type II Review. Public notice was mailed to property owners and residents 

of lots within 300 ft of the subject property on November 15, 2018, with a minimum of 14 

days to comment on the application. A notice of the application was posted on the subject 

property on November 19, 2018, as required by law. 

4. MMC Chapter 17.12 Application Procedure and Approval Criteria 

MMC Section 17.12.040 establishes the approval criteria for preliminary plat. The proposed 

preliminary plat meets these criteria as described below. 

a. MMC Subsection 17.12.040.A.1 requires that the proposed preliminary plat complies 

with Title 19 Zoning and other applicable ordinances, regulations, and design 

standards.  

As demonstrated by the applicant’s submittal materials and evidenced by these findings, the 

proposed preliminary plat complies with the applicable ordinances, regulations, and design 

standards. As proposed, this criterion is met. 

b. MMC Subsection 17.12.040.A.2 requires that the proposed division will allow 

reasonable development and will not create the need for a variance of any land 

division or zoning standard.  

The proposed partition will provide sufficient area on both parcels to accommodate future 

development in accordance with the standards of the underlying R-7 zone. The parcels do not 

have physical constraints or dimensional limitations that would necessitate the need for a 

variance. As proposed, this criterion is met. 

c. MMC Subsection 17.12.040.A.3 requires that the proposed subdivision plat name is 

not duplicative and the plat otherwise satisfies the provisions of ORS 92.090(1).  
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The proposed plat is a partition plat; therefore, this criterion is not applicable. 

d. MMC Subsection 17.12.040.A.4 requires that the streets and roads are laid out so as to 

conform to the plats of subdivisions already approved for adjoining property as to 

width, general direction, and in all other respects unless the City determines it is in 

the public interest to modify the street or road pattern.  

As discussed in Finding 10-e, the proposed partition requires a 20-ft-wide dedication along the 

length of the northern boundary of the subject property to allow for a future right-of-way 

connection to White Lake Rd. Because additional right-of-way does not currently exist 

adjacent to the subject property, an actual connection is not possible at present. However, the 

location and dimension of the required dedication will allow a future street connection to 

match the alignment of White Lake Rd to the east. As proposed, this criterion is met.  

e. MMC Subsection 17.12.040.A.5 requires a detailed narrative description 

demonstrating how the proposal conforms to all applicable code sections and design 

standards.  

The applicant’s submittal materials include a detailed narrative demonstrating compliance 

with all applicable standards and criteria. As proposed, this criterion is met. 

As proposed, the Planning Director finds that the preliminary plat meets the applicable criteria. 

5. MMC Chapter 17.16 Application Requirements and Procedures 

MMC Section 17.16.060 establishes the application requirements for preliminary plat, 

including completed application forms and checklists, applicable fees, and the information 

specified in MMC Chapter 17.20 Preliminary Plat. 

The applicant’s submittal materials include the necessary forms, checklists, and fees, as well as 

sufficient information to demonstrate compliance with the applicable standards and criteria.  

As proposed, the Planning Director finds that the application meets the applicable requirements for 

submittal of a preliminary plat. 

6. MMC Chapter 17.20 Preliminary Plat 

MMC 17.20 establishes the information required for a preliminary plat, including general 

information to be shown on the plat and existing and proposed conditions.  

The applicant’s preliminary plat submittal is to scale and includes a vicinity map, existing 

conditions, contour lines, structures on surrounding properties, minimum setbacks for future 

development, and concepts for future development.  

As proposed, the Planning Director finds that the proposed preliminary plat includes the relevant 

and necessary information as outlined in MMC 17.20. 

7. MMC Chapter 17.28 Design Standards 

MMC 17.28, particularly MMC Section 17.28.040, establishes standards for lot design for 

land divisions and boundary changes. 
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a. MMC Subsection 17.28.040.A requires that the lot size, width, shape, and orientation 

shall be appropriate for the location and the type of use contemplated, as well as that 

minimum lot standards shall conform to Title 19.  

The proposed parcels meet the minimum area and dimensional requirements for the 

underlying R-7 zone. With the required dedication for a future connection to White Lake Rd, 

Parcel 1 will become a corner lot that has the option of orienting toward either 43rd Ave or to 

the future White Lake Rd. Development on Parcel 2 will be oriented toward the future White 

Lake Rd, although in the interim the site access will be from 43rd Ave through the Parcel 1 

driveway. Both parcels conform to the relevant standards of the R-7 zone as described in 

Finding 9 and to other applicable standards of Title 19 as described elsewhere in these 

findings.  

b. MMC Subsection 17.28.040.B requires that lot shape shall be rectilinear, except where 

not practicable due to location along a street radius, or existing lot shape. The 

sidelines of lots, as far as practicable, shall run at right angles to the street upon 

which the lots face. As far as practicable, the rear lot line shall run parallel to the 

street.  

The proposed parcels are both rectilinear in shape. For Parcel 1, the side lot lines run at right 

angles to 43rd Ave and the rear lot line is parallel to 43rd Ave. For Parcel 2, the side lot lines 

run at right angles to the future White Lake Rd and the rear lot line is parallel to the future 

White Lake Rd. 

c. MMC Subsection 17.28.040.C limits compound lot lines for side or rear lot lines.  

No compound lot lines are proposed for the side or rear lot lines on either parcel. 

d. MMC Subsection 17.28.040.D allows lot shape standards to be varied pursuant to 

MMC 19.911. 

No variance to the lot shape standards is requested in this application. 

e. MMC Subsection 17.28.040.E limits double frontage and reversed frontage lots, 

stating that they should be avoided except in certain situations.  

Neither of the proposed parcels is a double frontage or reversed frontage lot. 

f. MMC Subsection 17.28.040.F requires that, pursuant to the definition and 

development standards contained in Title 19 for frontage, required frontage shall be 

measured along the street upon which the lot takes access. This standard applies 

when a lot has frontage on more than one street.  

As proposed, Parcel 1 has almost 96 ft of frontage along 43rd Ave and 121 ft of frontage along 

the future White Lake Rd; Parcel 2 has 106 ft of frontage along the future White Lake Rd. 

Although both lots will take access from 43rd Ave in the interim until White Lake Rd is 

improved, both provide the 35-ft minimum public street frontage required in the R-7 zone. 

As proposed, the Planning Director finds that the new parcels presented in the applicant’s 

preliminary plat meet the applicable design standards established in MMC 17.28.  
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8. MMC Chapter 17.32 Improvements 

MMC 17.32 establishes procedures for public improvements, including a requirement that 

work shall not begin until plans have been approved by the City.  

As discussed in Finding 10, no physical improvements are required as a result of the proposed 

partition, due to an analysis of rough proportionality of impacts. The applicant will dedicate 

property to the existing public right-of-way along 43rd Ave and will dedicate property to create 

public right-of-way for a future connection to White Lake Rd. The required dedications are 

sufficient mitigation for new impacts from the partition. 

As proposed, the Planning Director finds that the applicable standards of MMC 17.32 are met. 

9. MMC Section 19.301 Low Density Residential Zones (including R-7) 

MMC 19.301 contains standards for Low Density Residential zones, including the R-7 

zone. The application meets the applicable standards of this section as described below. 

a. MMC Subsection 19.301.2 Allowed Uses 

MMC 19.301.2 establishes the uses allowed in the R-7 zone, including single-family 

detached dwellings, duplexes, and accessory dwelling units (ADUs) as outright 

permitted uses.  

As proposed, the existing house on Parcel 1 will remain. The applicant has indicated that a 

new house will be constructed on Parcel 2 and that ADUs will be developed on both lots. 

Single-family dwellings and ADUs are allowed uses in the R-7 zone. At the time of future 

development, all actual proposed uses will be reviewed for compliance with the applicable 

standards of the R-7 zone and other relevant sections of the municipal code. 

As proposed, this standard is met. 

b. MMC Subsections 19.301.4 and 19.301.5 Development Standards 

MMC 19.301.4 and 19.301.5 establish development standards for the R-7 zone. The 

applicable standards are addressed and met as described in Table 9-b (Zoning 

Compliance) below.  

Table 9-b 

Applicable R-7 Development Standards 

Standard R-7 Requirement Parcel 1 Parcel 2 

Lot Area 7,000 sq ft 11,547 sq ft 10,061 sq ft 

Lot Width 60 ft >95 ft 106 ft 

Lot Depth 80 ft 121 ft >95 ft 

Public Street Frontage 35 ft >95 ft (on 43rd Ave) 

121 ft (on White Lake 

Rd) 

106 ft 
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Front Yard  20 ft 
(For 43rd Ave, setback is 22.5 

ft = 20 ft for R-7 zone, plus 2.5 

ft for special 30-ft setback 

from centerline of 43rd Ave 

right-of-way, as per MMC 

19.501.2) 

13.7 ft 
(existing nonconforming 

development, further 

reduced by dedication 

to ROW) 

 

To Be Determined 

at Time of 

Development 

(TBD) 

Side Yard 5 ft / 10 ft (interior yards) 

20 ft (street side) 

13.6 ft (interior, south) 

50 ft (street side, north) 

TBD 

Rear Yard 20 ft >60 ft TBD 

Maximum Building 

Height 

2 stories or 35 ft (lesser of) 2 stories, <35 ft TBD 

Maximum lot coverage 30% Approx. 11% TBD 

Minimum vegetation 30% >63% TBD 

Front Yard Minimum 

Vegetation 

40% >84% TBD 

Density requirements Lot area is 0.5 acres 
(after ROW dedications) 

Min. density = 2 units 
(@5.0 units/acre) 

Max. density = 3 units 
(@6.2 units/acre) 

Sized for 1 primary 

unit 

Sized for 1 primary 

unit 

As proposed, the applicable standards of this subsection are met. 

As proposed, the Planning Director finds that the applicable R-7 zone standards of MMC 19.301 

are met. 

10. MMC Chapter 19.700 Public Facility Improvements 

MMC 19.700 establishes provisions to ensure that development provides public facilities 

that are safe, convenient, and adequate in rough proportion to their public facility impacts. 

a. MMC Section 19.702 Applicability 

MMC 19.702 establishes the applicability of the provisions of MMC 19.700, including 

land divisions, new construction, and modification or expansion of an existing 

structure or a change or intensification in use that result in any projected increase in 

vehicle trips or any increase in gross floor area on the site. 

The applicant proposes to partition the subject property into 2 distinct parcels. The proposed 

partition triggers the requirements of MMC 19.700. 

MMC 19.700 applies to the proposed development. 
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b. MMC Section 19.703 Review Process 

MMC 19.703 establishes the review process for development that is subject to MMC 

19.700, including requiring a preapplication conference, establishing the type of 

application required, and establishing approval criteria. 

The applicant had a preapplication conference with City staff on January 4, 2018, prior to 

application submittal. The proposed action does not trigger a Transportation Impact Study 

(TIS) (as addressed in Finding 10-c), but it does require a preliminary plat application. The 

proposal’s compliance with MMC 19.700 is being reviewed as part of the preliminary plat 

application and a separate Transportation Facilities Review (TFR) application is not 

necessary. As addressed in Findings 10-d and 10-e, the applicant will provide mitigation in 

rough proportion to the potential impacts of the proposed partition. 

c. MMC Section 19.704 Transportation Impact Evaluation 

MMC 19.704 requires submission of a TIS documenting the development impacts on 

the surrounding transportation system. 

The Engineering Director determined that a transportation impact study was not required, as 

the impacts of the proposed partition on the transportation system were minimal and evident.   

d. MMC Section 19.705 Rough Proportionality 

MMC 19.705 requires that transportation impacts of the proposed development be 

mitigated in proportion to its potential impacts. 

Finding 10-e addresses the required dedications to the public right-of-way along the subject 

property’s frontage on 43rd Ave as well as to provide for the future extension of White Lake 

Rd. A rough analysis of proportionality shows that right-of-way dedication is proportional to 

the anticipated impacts of 1 new lot sized for single-family residential development; the 

construction of physical improvements is not proportional. The surrounding transportation 

system will continue to operate at the level of service as before the proposed action. The 

proposed partition does not trigger mitigation of impacts beyond the required right-of-way 

dedication, unless access modification cannot be justified in accordance with MMC 

Subsection 12.16.040.B.2.d.  

The proposed development is consistent with MMC 19.705. 

e. MMC Section 19.708 Transportation Facility Requirements 

MMC 19.708 establishes the City’s requirements and standards for improvements to 

public streets, including pedestrian, bicycle, and transit facilities. MMC Subsection 

19.708.1 points to MMC Chapter 12.16 and establishes general requirements and 

standards for streets, including access management, clear vision, street design, 

connectivity, and intersection design and spacing standards. MMC Table 19.708.2 

provides more specific street design standards for various street classifications, 

including for Collector and Local streets. The City’s street design standards are based 

on the street classification system described in the City’s Transportation System Plan 

(TSP). 
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All rights-of-way, streets, sidewalks, necessary public improvements, and other 

public transportation facilities located in the public right-of-way and abutting the 

development site shall be adequate at the time of development or shall be made 

adequate in a timely manner. Driveway approach aprons shall be between 9 ft and 20 

ft in width and least 7.5 ft from the side property line. In addition, all signs, 

structures, or vegetation over 3 ft in height shall be removed from “vision clearance 

areas” at intersections of streets, driveways, and alleys. 

The Milwaukie TSP and Transportation Design Manual (TDM) classify the fronting portions 

of 43rd Ave as a Collector street. As established in MMC Table 19.708.2, the required right-of-

way width for a Collector street is between 40 ft and 74 ft depending on the required street 

improvements. The existing right-of-way width of 43rd Ave fronting the subject property is 50 

ft, so the required right-of-way needed for these street improvements is 60 ft. The applicant is 

responsible for 5 ft of right-of-way dedication along 43rd Ave fronting the subject property.  

The proposed partition is also responsible for 20 ft of dedication along the northern boundary 

of the subject property to create right-of-way for a future extension of White Lake Rd as a 

Local street. Spacing between King Rd and Rhodesa St is larger than the required 600-ft 

spacing between intersections on a Collector street. Dedication of the future White Lake Rd 

brings intersection spacing on 43rd Ave further into conformance.  

In the case of 43rd Ave, a requirement for half-street improvements would require construction 

of a 17-ft-wide half-street asphalt road along the 43rd Ave frontage of the subject property. To 

establish a functional roadway on White Lake Rd, 2/3-street frontage improvements would be 

required along the new White Lake Rd frontage. However, as noted in Finding 10-d, the 

proposed partition’s impacts are minimal. Therefore, only right-of-way dedication is 

anticipated to be required for the proposal as submitted. 

The dedicated land in the new White Lake Rd right-of-way can remain in its current form 

until the construction of White Lake Rd occurs. All existing structures and vegetation may 

remain unchanged. There are no requirements for additional fencing or signage. A condition 

has been established to require a right-of-way encroachment permit that formalizes the 

revocable permission for the existing structures to be in the White Lake Rd right-of-way and 

includes language that the structures must be removed when an improvement is constructed. 

Access to this new right-of-way will be controlled by the City of Milwaukie. The only access 

that will be permitted to 43rd Ave is through an access modification in accordance with MMC 

Subsection 12.16.040.B.2.  

The City will be constructing sidewalks on 43rd Ave, so the existing fencing that is located in 

the 43rd Ave right-of-way will not be allowed to remain through an encroachment permit. A 

condition has been established to require the applicant to relocate this fence onto the private 

property. 

As proposed, Parcel 2 will share access to 43rd Ave through the existing driveway on Parcel 1, 

which will remain. A condition of approval has been established to ensure that the driveway 

approach for Parcel 1 is reconstructed with a standard asphalt driveway approach that meets 
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all guidelines of the Americans with Disabilities Act (ADA) as well as all other applicable 

requirements and standards for accessways. 

As conditioned, the proposed partition meets all the applicable standards of MMC 19.708. 

f. MMC Section 19.709 Public Utility Requirements 

MMC 19.709 establishes the City’s requirements and standards to ensure the 

adequacy of public utilities to serve development.  

As discussed in Finding 10-e, the proposed partition is required to dedicate a 20-ft right-of-

way for future White Lake Rd construction, and a condition has been established accordingly. 

The only right-of-way frontage for Parcel 2 is the new White Lake Rd right-of-way. Utilities 

for Parcel 2 can be either constructed to City standards, with a full-size water and sewer 

main, or can be taken via an easement through Parcel 1. This requirement stands for vehicular 

access as well. If the applicant elects to take the utility and access easement approach, then 

these easements will need to be identified on the plat. A condition has been established to 

ensure this requirement will be met if needed. 

As conditioned, the proposed partition meets the standards of MMC 19.709. 

As conditioned, the Planning Director finds that the proposed partition meets the applicable public 

facility improvement standards of MMC 19.700. 

11. MMC Chapter 12.16 Access Management 

MMC 12.16 regulates access from private property onto public streets, with specific 

requirements and standards provided in MMC Section 12.16.040.  

MMC Subsection 12.16.040.A states that access to private property shall be permitted with 

the use of driveway curb cuts, that driveways shall meet all applicable guidelines of the 

Americans with Disabilities Act (ADA), and that driveway approaches shall be improved 

to meet the requirements of the City’s Public Works Standards. MMC Subsection 

12.16.040.B.1 governs the spacing of accessways (driveways), requiring a minimum of 300 

ft for spacing between accessways on collector streets and prohibiting the creation and/or 

modification of single-family accessways.  

As discussed in Finding 10, the proposed partition includes dedication of right-of-way for the future 

extension of White Lake Rd. Both new parcels have frontage on White Lake Rd and will be required 

to obtain permanent access from White Lake Rd once it is constructed. Forty-third (43rd) Ave is a 

Collector street, with a minimum access spacing requirement of 300 ft. An existing driveway 

approach on 43rd Ave serves Parcel 1 and will provide access to Parcel 2 through a shared access 

easement. A new access onto 43rd Ave is not permitted without approval of an accessway 

modification in accordance with MMC Subsection 12.16.040.B.2. The applicant has not requested a 

modification to this access standard. Parcel 2’s access to 43rd Ave is a temporary access and will be 

moved to White Lake Rd when that street is constructed. The final approval of this modification is 

by the Engineering Director. A condition has been established to require improvements to the 

existing driveway approach on 43rd Ave to bring it into compliance with the applicable City 

standards. 
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As conditioned, the Planning Director finds that the proposed partition meets the applicable access 

management standards of MMC 12.16. 

12. MMC Chapter 19.1200 Solar Access Protection 

A primary purpose of MMC 19.1200 is to orient new lots and parcels to allow utilization of 

solar energy. In particular, MMC Section 19.1203 establishes solar access provisions for 

new development. 

a. MMC Subsection 19.1203.2 establishes the applicability of MMC Subsection 19.1203.3 

as for applications to create lots in single-family zones. Exceptions are allowable to 

the extent the Planning Director finds that the applicant has shown one or more of the 

conditions listed in MMC Subsections 19.1203.4 and 19.1203.5 exist and that 

exemptions or adjustments are warranted.  

The proposed partition will create new parcels in the R-7 zone, which allows single-family 

residences. As discussed in Findings 11-b, 11-c, and 11-d, the solar design standards of MMC 

19.1203.3 are applicable, and no exemptions or adjustments are necessary. 

b. MMC 19.1203.3 establishes solar design standards, including basic requirements for 

north-south dimension and front-lot-line orientation with respect to a true east-west 

axis. There are two other options for compliance, for either establishing a protected 

solar building line or demonstrating a particular level of performance with respect to 

protection from shading. 

The parcels created by the proposed partition each have a north-south dimension of 90 ft or 

more, and the front lot line of Parcel 2 is oriented directly on an east-west axis. Although 

Parcel 1 is currently developed with a house that fronts on 43rd Ave and therefore does not 

orient the front lot line along an east-west access, Parcel 1 is a corner lot and the proposed 

partition does not preclude Parcel 1 from being oriented toward the north and thus having a 

front lot line oriented to a true east-west axis. However, as discussed in Findings 13-c and 13-

d, no exemptions or adjustments are necessary. 

As proposed, the solar design standards are met. 

c. MMC 19.1203.4 establishes exemptions from the standards of MMC 19.1203.3, 

including where an off-site structure and/or vegetation produces a shadow pattern 

that would affect allowable development on the site.  

As noted in Finding 11-b, the proposed partition meets the solar design standards. No 

exemptions are necessary. 

d. MMC 19.1203.5 establishes provisions for adjustments to the percentage of lots that 

must comply with the solar design standards of MMC 19.1203.3, including cases in 

which the application of the solar design standards would reduce the density or 

increase the on-site development costs.  

As noted in Finding 11-b, the proposed partition meets the solar design standards. No 

adjustments are necessary. 
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As proposed, the Planning Director finds that both parcels meet the solar design standards of MMC 

19.1203.3 and that the proposed partition therefore meets the applicable solar access provisions 

established in MMC 19.1200. 

13. As described in Finding 3, public notice of the application was posted on site and mailed 

as required by the Type II review process established in MMC 19.1005. The application 

was referred for comment to the following departments and agencies on November 15, 

2018: 

• Milwaukie Engineering Department 

• Milwaukie Building Department 

• Milwaukie Public Works Department 

• Milwaukie Police Department 

• Clackamas Fire District #1 (CFD #1) 

• Lewelling Neighborhood District Association (NDA) Chairperson and Land Use 

Committee 

• Clackamas County Department of Transportation & Development 

• Metro 

• North Clackamas School District 

In addition, public notice of the application with an invitation to comment was sent on 

November 15, 2018, to property owners and residents within 300 ft of the subject property. 

The comments received are summarized as follows:  

• William Schwindt, property owner at 4468 White Lake Rd: No objection to the 

partitioning of the subject property to create another developable lot. However, 

residents of the area just east of the subject property do not want to see White Lake 

Rd extended to connect to 43rd Ave, not even for pedestrian or bicycle traffic. 

Neighbors do not want increased traffic, and another east-west connection through 

the area is not needed. More tax dollars should be spent on mass transit and not on 

building more roads.  

• Dana Stearns, property owner at 4459 SE White Lake Rd: Objection to the 

requirement for right-of-way dedication for a future connection to White Lake Rd, 

signed by 5 other neighboring owners/residents. An extension of White Lake Rd is 

not desired for automobile, bicycle, or pedestrian traffic, as connections to the 

neighborhood are already provided on nearby streets. 

• Daniel Barela, property owner at 10194 SE 43rd Ave: Concerns about the White Lake 

Rd right-of-way dedication, with questions about how the dedication will be 

accomplished and how his property and neighboring properties will be affected.  

• Izak Hamilton, Fire Inspector, CFD #1: Standard comments related to fire access and 

water supply. 

• Stephan Lashbrook, Chair, Lewelling NDA: The NDA appreciates the applicant’s 

commitment to retain the large existing tree on the property. 
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• Alex Roller, Engineering Technician II, City of Milwaukie Engineering 

Department: Comments in the form of findings for MMC Chapter 19.700 Public 

Facility Improvements, which have been incorporated into these findings. 

Conditions of Approval 

1. Prior to approval of the final plat, the following shall be resolved:  

a. Right-of-way Dedications: 

(1) Provide 20-ft-wide right-of-way dedication on north side of property, for the 

future White Lake Rd. 

(2) Provide 25-ft radius in the northwest corner of the parent lot (Parcel 1), for 

future construction of ADA ramps.  

(3) Provide 5-ft-wide right-of-way dedication on the 43rd Ave frontage. 

b. Obtain an encroachment permit for the existing arbor, fireplace, and covered patio 

that will be located in the White Lake Rd right-of-way. 

c. Construct a new driveway approach for the existing access on 43rd Ave that conforms 

to Milwaukie Public Works Standards 502F. The driveway approach shall meet all 

guidelines of the Americans with Disabilities Act (ADA), with the driveway 

approach apron between 9 ft and 20 ft in width and least 7.5 ft from the side property 

line. 

d. If needed (as discussed in Finding 10-f), provide access and utility easements for the 

benefit of Parcel 2 across Parcel 1. 

e. Relocate the existing fence on the 43rd Ave frontage to behind the resulting front 

property line of Parcel 1 after the required right-of-way dedication. 

f. Remove all signs, structures, or vegetation in excess of 3 ft in height located in "vision 

clearance areas" at intersections of streets, driveways, and alleys fronting the 

proposed partition. 

Other requirements 

1. MMC Section 17.04.120 Recording 

As per MMC Section 17.04.120, partition plats must be recorded by plat. An application for 

final plat shall be submitted to both the City Planning Department and the County 

Surveyor within 6 months of the date of this approval. Once approved by the County 

Surveyor, a copy of the recorded final plat shall be submitted to the City Planning 

Department. 

2. Obtain a right-of-way permit for construction of the required driveway approach 

improvements listed in the conditions of approval.  

3. Prior to final inspection for any building on the proposed development, connect all 

residential roof drains to a private drywell or other approved structure. 
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Director’s Declaration of Impartiality 

I certify that neither I nor any member of my immediate family has a material, personal, or 

financial relationship with the applicant. I further certify that no other relationship, bias, or 

ethical conflict exists which would have prevented me from evaluating the land use application 

solely on its merits and in accordance with the Milwaukie Municipal Code. 

Decision 

   Approved 

   Approved with Conditions 

   Denied 

 

Dennis Egner, FAICP 

Planning Director 

Exhibits 

None 

cc: Tony & Michelle DaRosa (1001 SW Fifth Ave, Suite 1100, Portland, OR 97204) 

 Lindsey Sonnen, AKS Engineering & Forestry, LLC (applicant’s representative) (via email) 

 Planning Commission (via email) 

 Alma Flores, Community Development Director (via email) 

 Kelly Brooks, Acting Engineering Director (via email) 

 Dalton Vodden, Associate Engineer (via email) 

 Alex Roller, Engineering Technician II (via email) 

 Samantha Vandagriff, Building Official (via email) 

 Stephanie Marcinkiewicz, Inspector/Plans Examiner (via email)  

 Harmony Drake, Permit Technician (via email) 

 Izak Hamilton, CFD#1 (via email) 

 NDA(s): Lewelling (via email) 

 Interested Persons 

 Land Use File(s): MLP-2018-001 

 Address File 
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Land Use Application for the  
43rd Avenue Partition 

 
 
 Submitted to: City of Milwaukie 

Planning Division 
6101 SE Johnson Creek Boulevard 
Milwaukie, OR 97206 

 
Applicant/Owner: Tony and Michelle DaRosa 
 1001 SW Fifth Avenue, Suite 1100 
 Portland, OR 97204 

 
 Applicant’s Consultant: AKS Engineering & Forestry, LLC 

12965 SW Herman Road, Suite 100    
Tualatin, OR 97062 
Contact:  Lindsey Sonnen 
Email: (SonnenL@aks-eng.com)  
Phone:  (503) 563‐6151  
Fax:  (503) 563‐6152 

 
Site Location: 10244 SE 43rd Avenue 
 
Assessor’s Map: 12E30CC Tax Lot 5200  

 
Site Size: ± 0.61 acres (per deed and survey) 

 
Existing Zoning: Low Density Residential R-7 
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I. Executive Summary  
The property owners are submitting this application for a two-parcel partition. The subject site included 
in this application, Tax Lot 5200 (Clackamas County Tax Map 12E30CC) is within the City of Milwaukie and 
is zoned Low Density Residential (R-7).   
 
The subject site contains an existing single-family home, a detached accessory building (garage), and 
detached accessory structures (covered patio/fireplace). The result of this two-parcel partition will be two 
separate units of land (Parcel 1 and Parcel 2). Parcel 1 is intended to retain the existing home and Parcel 
2 is planned for future residential use potentially including a new single-family detached home and an 
accessory dwelling unit (ADU). In the future, the applicant also plans to build an accessory dwelling unit 
on Parcel 1. In order to accommodate the partition, future home, and planned future ADU’s, the existing 
detached garage is planned to be removed. All of this is considered appropriate and permitted in the R-7 
zone.  
 
The subject site (Tax Lot 5200) currently has access to a public street (SE 43rd Avenue). As part of this 
partition, the application includes a new 20-foot wide (temporary) private access easement to Parcel 2, 
which will result in both parcels having access to a public roadway. Per the City’s request, a significant 
amount of public right-of-way is planned to be dedicated for SE 43rd Avenue and the City’s potential 
improvement/extension of SE White Lake Road from the east.  
 
This application includes the City application forms, written materials, and preliminary plans necessary for 
City staff to review and determine compliance with the applicable approval criteria.  
 
Additionally, this application is for “needed housing” as that term is defined in ORS 197.303(1) because it 
provides for detached single family housing and is on buildable land. See Group B, LLC v City of Corvallis, 
___Or LUBA___ (LUBA No. 2015-019, August 25, 2016); See Walter v City of Eugene, ___Or LUBA___ 
(LUBA No. 2016-024, June 30, 2016). ORS 197.307(4) requires a local government to apply only clear and 
objective standards, conditions, and procedures to needed housing applications. Clear and objective 
standards and conditions may not contain subjective, value-laden analyses. Rogue Valley Assoc. of 
Realtors v City of Ashland, 35 Or LUBA 139, 158, aff’d 158 Or App 1, 970 P2d 685(1999). The City has not 
taken an exception to needed housing. ORS 197.303(3). ORS 197.831 places the burden on local 
governments to demonstrate that that standards and conditions placed on needed housing applications 
can be imposed only in a clear and objective manner. 
 
The applicant may choose to accept discretionary standards. This application addresses all standards and 
conditions. The applicant reserves the right to object to the application of standards or conditions other 
than those that are clear and objective and does not waive its right to assert that the needed housing 
statutes apply to this application.  
 
II. Site Description/Setting 
The subject site is approximately 0.61 acres (per deed and survey), located to the east of SE 43rd Avenue, 
zoned R-7 and is improved with a single-family home, detached garage, covered patio/fireplace, 
landscaping and vegetation, and a driveway access to SE 43rd Avenue. Properties to the north are also 
zoned R-7. Properties to the east are zoned R-7 and R-5. Properties to the south and properties across SE 
43rd Avenue and to the west are zoned R-3 and R-7. Generally, the surrounding properties contain a mix 
of single-family and multi-family residential dwellings.  
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III. Applicable Review Criteria 
 

CITY OF MILWAUKIE MUNICIPAL CODE 

TITLE 17  LAND DIVISION 

CHAPTER 17.12  APPLICATION PROCEDURE AND APPROVAL CRITERIA 

17.12.020 APPLICATION PROCEDURE 

A.     Applications for land division and property boundary changes shall 
be processed in accordance with Chapter 19.1000 Type I, Type II, and 
Type III procedures as indicated in this section. 

Response:  This application involves a preliminary plat review for a two-parcel partition; therefore, it 
will be processed as a Type II Review as described in this section.  

17.12.040 APPROVAL CRITERIA FOR PRELIMINARY PLAT 

A.     Approval Criteria 

 The approval authority may approve, approve with conditions, or 
deny a preliminary plat based on the following approval criteria: 

1. The proposed preliminary plat complies with Title 19 of this 
code and other applicable ordinances, regulations, and 
design standards. 

Response: This application includes a set of preliminary plans (located in Exhibit B), which are in 
conformance with Title 19 of this code and other applicable ordinances, regulations, and 
design standards. This approval criterion is satisfied. 

2. The proposed division will allow reasonable development 
and will not create the need for a variance of any land 
division or zoning standard. 

Response:  The applicant reserves the right to object to the application of standards or conditions 
other than those that are clear and objective. With that said, the planned partition and 
associated future construction of a single-family home and accessory dwelling units is 
appropriate and permitted in the R-7 zone.  

3. The proposed subdivision plat name is not duplicative and 
the plat otherwise satisfies the provisions of ORS 92.090(1). 

Response: This application involves a partition but does not involve a subdivision. Therefore, the 
subdivision plat name is not applicable to this application or partition plat. That said, this 
approval criterion does not apply.  

4. The streets and roads are laid out so as to conform to the 
plats of subdivisions already approved for adjoining property 
as to width, general direction, and in all other respects unless 
the City determines it is in the public interest to modify the 
street or road pattern. 

Response: This partition application does not involve the construction of new streets, however, per 
the City’s request, a 20-foot wide right-of-way dedication is planned for the future 
extension of SE White Lake Road.  
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5. A detailed narrative description demonstrating how the 
proposal conforms to all applicable code sections and design 
standards. 

Response: A detailed written narrative is included in this application and demonstrates how the 
planned partition is in conformance with all applicable code sections and design 
standards.  

B.     Conditions of Approval 

 The approval authority may attach such conditions as are necessary 
to carry out the applicable ordinances and regulations and may 
require access control strips be granted to the City for the purpose of 
controlling access to adjoining undeveloped properties. 

Response:  This condition of approval is understood.  

CHAPTER 17.16  APPLICATION REQUIREMENTS AND PROCEDURES 

17.16.010  APPLICATION REQUIRED 

 Application submissions for lot consolidation, property line 
adjustment, partition, subdivision, and replat shall be made in 
accordance with provisions of this chapter. 

Response: This submittal requirement is understood.  

17.16.060  PRELIMINARY PLAT FOR PARTITION AND SUBDIVISION 

 The following shall accompany applications for partition: 

A. Completed application form signed by all owners of property 
included in the proposal; 

Response:   A complete and signed City of Milwaukie Application form is included in this application 
in Exhibit A. This submittal requirement is met.  

B. Application fee as adopted by the City Council; 

Response:  The required City application fee is included with this application. This submittal 
requirement is met. 

C. Completed and signed “submission requirements” and “partition 
checklist” or “subdivision checklist” forms as appropriate; 

Response:  Complete and signed “submission requirements” and “partition checklist” City of 
Milwaukie forms are included in Exhibit A. This submittal requirement is met.  

D. All information specified on the “submission requirements” and 
“partition checklist” or “subdivision checklist” forms as appropriate; 

Response:  The information specified and as marked on the “submission requirements” and 
“partition checklist” forms as appropriate is included with this application.  

E. Requirements and information specified in Chapter 17.20; and 

Response:  This application includes a set of preliminary plans (located in Exhibit B), which are in 
conformance with Chapter 17.20 and other applicable requirements and information 
specified in Chapter 17.20. This approval criterion is satisfied. 

5.2 Page 43



 

10244 SE 43rd Avenue – City of Milwaukie October 2018 
Partition Application Page 5 

F.     Any additional information as may be needed to demonstrate 
compliance with approval criteria. 

Response:  This application includes the necessary information needed to demonstrate compliance 
with approval criteria.   

CHAPTER 17.20  PRELIMINARY PLAT 

17.20.010  SUBMISSION OF PLANS 

 Applicants for partition, subdivision, and replat shall prepare a 
preliminary plat and such improvement plans and other 
supplemental material including as may be required to describe and 
represent the objectives of the proposal. 

Response:  The Preliminary Partition Plat is included with this application in Exhibit B. This submittal 
requirement is met.  

17.20.030  GENERAL INFORMATION TO BE SHOWN ON THE 
PRELIMINARY PLAT 

A.     Preliminary plats shall be prepared by an Oregon registered land 
surveyor. 

Response:   The preliminary plat included in this partition application in Exhibit B has been prepared 
by an Oregon registered land surveyor.  

B.     The following general information shall be submitted with the 
preliminary plat: 

1.     Proposed name of the subdivision/partition. The name shall 
not duplicate nor resemble the name of another subdivision 
in the county. Subdivision names shall be approved by the 
County Surveyor in accordance with ORS Chapter 92; 

2.     Date, north point, and scale of drawing; 

3.     Appropriate identification clearly stating the map is a 
preliminary plat; 

4.     Location by section, township, and range; and a legal 
description sufficient to define the location and boundaries 
of the area to be divided; 

5.     Names and addresses of the owner, subdivider, and 
engineer or surveyor; 

6.     Acreage; 

7.     Structures and yard setbacks; 

8.     The location, width, and purpose of easements; 

9.     The location, approximate dimensions, and area of all lots; 

10.   Lot and block numbers; and 

11.   Other information as maybe specified on application forms 
and checklists prescribed by the Planning Director. 

Response:  The general information provided above is included on the preliminary plat in Exhibit B.  
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C.     Vicinity map shall be drawn at an appropriate scale, showing all 
existing subdivisions, streets, and unsubdivided land between the 
proposed subdivision and the nearest existing arterial or collector 
streets, and showing how proposed streets may be extended to 
connect with existing streets. At a minimum, the vicinity map shall 
depict future street connections for land within 400 feet of the subject 
property. 

Response:  A vicinity map is included on the preliminary plans Exhibit B, it is drawn at an appropriate 
scale and shows the required information provided in this section, as applicable.  

17.20.050 EXISTING CONDITIONS 

The following shall be shown on the preliminary plat: 

A.     Location, width, and names of all existing or platted streets within or 
adjacent to the tract, together with easements, railroad right-of-way, 
and other important features, such as section lines and corners, City 
boundary lines, and monuments. 

B.     Contour lines related to an established benchmark or other datum 
approved by the Engineering Director, with intervals at a minimum 
of 2 feet for slopes up to 10% and 5 feet for slopes over 10%. 

C.     Location within the area to be divided, and in the adjoining streets 
and property, of existing sewers, water mains, culverts, storm drain 
system, and electric conduits or lines proposed to service the property 
to be subdivided, and invert elevations of sewer manholes, drain 
pipes, and culverts. 

D.     Zoning and existing uses within the tract and 200 feet on all sides, 
including the location and use of all existing structures indicating 
those that will remain and those to be removed. 

E.     Approximate location of areas subject to inundation or stormwater 
overflow with approximate high-water elevation. Location, width, 
direction, and flow of all watercourses on or abutting the tract 
including wetlands and watercourses as shown on City-adopted 
natural resource and Title 3 maps. 

F.     Natural features such as rock outcroppings, drainages whether 
seasonal or perennial, wooded areas, and isolated trees, including 
type and caliper. 

G.    Floodway and floodplain boundary. 

H.     Areas containing slopes of 25% or greater. (Ord. 1907 (Attach. 1), 
2002) 

Response:  The preliminary plans in Exhibit B include the existing conditions information provided 
above, as applicable.  

17.20.060 PROPOSED CONDITIONS 

A.     12 copies of a preliminary plat shall be submitted to the Planning 
Director. The plat shall include the following information: 

 
1.     Date, north point, scale, address, assessor reference number, 

and legal description; 
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2.     Name and address of the record owner or owners and of the 
person who prepared the site plan; 

3.     Approximate acreage and square feet under a single 
ownership, or if more than 1 ownership is involved, the total 
contiguous acreage of all landowners directly involved in the 
partition; 

4.     For land adjacent to and within the area to be divided, the 
locations, names, and existing widths of all streets, 
driveways, public safety accesses, easements, and rights-of-
way; location, width, and purpose of all other existing 
easements; and location and size of sewer and waterlines, 
drainage ways, power poles, and other utilities; 

5.     Location of existing structures, identifying those to remain 
in place and those to be removed; 

6.   Lot design and layout, showing proposed setbacks, 
landscaping, buffers, driveways, lot sizes, and relationship 
to existing or proposed streets and utility easements; 

7.    Existing development and natural features for the site and 
adjacent properties, including those properties within 100 
feet of the proposal, showing buildings, mature trees, 
topography, and other structures; 

8.     Elevation and location of flood hazard boundaries; 

9.     The location, width, name, and approximate centerline 
grade and curve radii of all streets; the relationship of all 
streets to any projected streets planned by the City; whether 
roads will continue beyond the plat; and existing and 
proposed grade profiles. No street name may be used which 
will duplicate or be confused with the name of an existing 
street, except for extensions of existing streets. Street names 
and numbers shall conform to the established pattern in the 
surrounding area. 

Response:  The preliminary plans in Exhibit B include the information provided above, as applicable. 

B.    A conceptual plan shall be provided for complete subdivision or 
partitioning of the property, as well as any adjacent vacant or 
underutilized properties, so that access issues may be addressed in a 
comprehensive manner. The concept plan shall include 
documentation that all options for access have been investigated 
including shared driveways, pedestrian accessways, and new street 
development. 

Response:  A Conceptual Plan is included in Exhibit B, which demonstrates the complete partitioning 
of the subject site and includes the information provided above, as applicable.  

C.     A detailed narrative description demonstrating how the proposal 
meets all applicable provisions of this title, Title 19, and City design 
standards, including the Public Works Standards. 

Response:  A detailed written narrative is included in this application and demonstrates how the 
planned partition is in conformance with all applicable provisions of Title 19, and City 
design standards, including the Public Works Standards.  
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F. Plans and drawings as necessary to demonstrate compliance with all 
applicable provisions of chapters of this title, Title 19, and City design 
standards, including the Public Works Standards. 

Response:  The preliminary plans included in this partition application demonstrate compliance with 
all applicable provisions of chapters of Title 19, and City design standards, including the 
Public Works Standards.  

G. A drainage summary report and plan prepared in accordance with the 
applicable Public Works Standards. 

Response:  Per conversations with City staff, a stormwater report is not required with the land use 
application submittal and is planned to be included with final engineering. That said, 
infiltration test results completed by GeoPacific Engineering, Inc. are included in Exhibit 
F. Therefore, this criterion is satisfied.  

H. Proposed deed restrictions, if any, in outline form. 

Response:  Deed restrictions are not included with this application. Therefore, this criterion does not 
apply.   

I. Improvements to be made by the developer and the approximate 
time such improvements are to be completed. Sufficient detail 
regarding proposed improvements shall be submitted so that they 
may be checked for compliance with the objectives of this title, State 
law, and other applicable City ordinances. If the nature of the 
improvements is such that it is impractical to prepare all necessary 
details prior to approval of the preliminary plat, the additional details 
shall be submitted with the request for final plat approval. 

Response:  This criterion is understood.  

CHAPTER 17.28  DESIGN STANDARDS 

17.28.010  CONFORMITY OF SUBDIVISION 

 Partitions and subdivisions shall conform with any development 
plans of the City and shall take into consideration any preliminary 
plans made in anticipation thereof and shall conform with the 
requirements of state laws and with the standards established by the 
City. 

Response:  This partition application is in conformance with City development plans and designed to 
conform with the requirements of state laws and with the standards established by the 
City as described throughout this narrative. This standard is met.  

17.28.020  PUBLIC FACILITY IMPROVEMENTS 

 All land divisions and boundary changes that increase the number of 
lots shall be subject to the requirements and standards contained in 
Chapter 19.700 Public Facility Improvements and the Public Works 
Standards for improvements to streets, sidewalks, bicycle facilities, 
transit facilities, and public utilities. 

Response:  This partition application is in conformance with the applicable standards contained in 
Chapter 19.700. Please refer to the responses below. This criterion is met.  

17.28.030  EASEMENTS 
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A.     Utility Lines 

 Easements for sewers, water mains, electric lines, or other 
public utilities shall be dedicated wherever necessary. The 
easements shall be provided in accordance with applicable 
design standards in the Public Works Standards. 

Response:  A 20-foot wide temporary private access and utility easement is planned across Parcel 1 
as shown on the preliminary plans in Exhibit B. Based on the City’s pre-application 
conference report summary, it is understood that new public utility easements are not 
required as part of this project. This criterion is met. 

B.    Watercourses 

 If a subdivision is traversed by a watercourse such as a 
drainageway, channel, or stream, there shall be provided a 
stormwater easement or drainage right-of-way conforming 
substantially with the lines of the watercourse, and such 
further width as will be adequate for the purpose of 
construction and maintenance. Streets, parkways, bicycle 
ways, or pedestrian ways parallel to major watercourses may 
be required. 

Response:  This application includes a two-parcel partition and the subject site is not located in the 
vicinity of a watercourse; therefore, this criterion does not apply.  

17.28.040  GENERAL LOT DESIGN 

This section does not apply to units of land that are created for 
purposes other than land development including parks, natural areas, 
right-of-way dedications, or reservations of a similar nature. Lots and 
tracts created for cottage cluster housing development, per 
Subsection 19.505.4, are also exempt from the requirements of this 
section. 

A.     Size and Shape 

 Lot size, width, shape, and orientation shall be appropriate 
for the location and the type of use contemplated. 
Minimum lot standards shall conform to Title 19. 

Response: As previously noted, the subject site is designated R-7 and the intended use involves an 
existing single-family home, the future addition of a single-family dwelling on one parcel, 
and the future construction of an ADU on each parcel. The preliminary plans in Exhibit B 
demonstrate the parcel size, width, shape, and orientation are appropriate for this land 
use and in conformance with Title 19. This criterion is satisfied.   

B.     Rectilinear Lots Required 

 Lot shape shall be rectilinear, except where not practicable 
due to location along a street radius, or existing lot shape. 
The sidelines of lots, as far as practicable, shall run at right 
angles to the street upon which the lots face. As far as 
practicable, the rear lot line shall run parallel to the street. 

Response:  The subject property is a rectilinear lot, approximately 115 feet by 232 feet, and 
approximately 0.61 acres (per deed and survey) with frontage on SE 43rd Avenue to the 
west. As shown on the preliminary plans in Exhibit B, the two parcels created from the 
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partition are also planned to be rectangular and appropriate in size and shape for single-
family dwellings. Additionally, the rear lot line of each parcel is oriented to run parallel to 
the street (SE 43rd Avenue and the conceptual extension of SE White Lake Road, 
respectively). The criteria are met. 

C.     Limits on Compound Lot Line Segments 

 Changes in direction along side and rear lot lines shall be 
avoided. Cumulative lateral changes in direction of a side 
or rear lot line exceeding 10% of the distance between 
opposing lot corners along a given lot line is prohibited. 
Changes in direction shall be measured from a straight 
line drawn between opposing lot corners. 

Response:  As illustrated on the preliminary plans, the parcels are designed so that changes in 
direction along side and rear lot lines are avoided. Therefore, this criterion is satisfied.  

D.     Adjustments to Lot Shape Standard 

 Lot shape standards may be adjusted subject to Section 
19.911 Variances. 

Response:  Parcels 1 and 2 are in conformance with the lot shape standards, as shown on the 
preliminary plans and detailed in the sections above. Therefore, an adjustment to the lot 
shape standard is not necessary. This criterion is not applicable.  

E.     Limits on Double and Reversed Frontage Lots 

 Double frontage and reversed frontage lots should be 
avoided, except where essential to provide separations of 
residential development from railroads, traffic arteries, or 
adjacent nonresidential uses, or to overcome specific 
disadvantages of topography and orientation. 

Response:  As illustrated on the preliminary plans, Parcel 1 is planned to have frontage along SE 43rd 
Avenue and Parcel 2 is planned to be oriented to have frontage along the 20-foot wide 
right-of-way dedication to the City (for the future extension of SE White Lake Road). The 
subject site is surrounded by properties improved with single-family and multi-family 
dwellings, other existing streets do not surround the site. Therefore, double and reverse 
frontage lots are avoided. This criterion is satisfied.  

F.     Measurement of Required Frontage 

Pursuant to the definition and development standards 
contained in Title 19 for frontage, required frontage shall 
be measured along the street upon which the lot takes 
access. 

Response:  As demonstrated on the preliminary plans, Parcel 1 is planned to take access from SE 43rd 
Avenue and the required frontage is measured along SE 43rd Avenue. It is understood per 
the pre-application conference report summary that the frontage of Parcel 2 is to be 
oriented toward the 20-foot wide right-of-way dedication to the City (for the future 
extension of SE White Lake Road). Thus, Parcel 2 may take access from SE White Lake 
Road if/when it is constructed. That said, the measurement of the required frontage for 
Parcel 2 is measured along the 20-foot wide right-of-way dedication and not SE 43rd 

5.2 Page 49



 

10244 SE 43rd Avenue – City of Milwaukie October 2018 
Partition Application Page 11 

Avenue.  Access to SE 43rd Avenue to Parcel 2 is considered to be temporary. Therefore, 
this criterion is satisfied.   

17.28.050  FLAG LOT DEVELOPMENT AND FUTURE ACCESS 

 Applicants for flag lot partitioning must show that access by means 
of a dedicated public street is not possible. Consideration shall be 
given to other inaccessible adjacent or nearby properties for which a 
jointly dedicated public right-of-way could provide suitable access 
and avoid other flag lots. The creation of flag lots shall not preclude 
the development of street access to surrounding properties. Where 
there is the potential for future development on adjacent lots with 
new roadway development, flag lots may be allowed as an interim 
measure. In this case, Planning Commission review shall be required 
and the flag lot(s) must be designed to allow for future street 
development. Dedication of the future street right-of-way shall be 
required as part of final plat approval. 

(…)   

Response:  The partition included in this application does not result in the creation of a flag lot. 
Therefore, these criteria do not apply.   

CHAPTER 17.32  IMPROVEMENTS 

17.32.010  IMPROVEMENT PROCEDURES 

In addition to other requirements, improvements installed by the 
applicant, either as a requirement of these regulations or their own 
option, shall conform to the requirements of this title and to 
improvement standards and specifications in the Public Works 
Standards and Chapter 19.700 Public Facility Improvements. The 
improvements shall be installed in accordance with the following 
procedure: 

A.     Work shall not begin until plans have been checked for 
adequacy and approved by the City in writing. All such plans 
shall be prepared in accordance with requirements of the 
City. 

B.     Work shall not begin until the City has been notified in 
advance, and if work is discontinued for any reason, it shall 
not be resumed until the City is notified. 

C.     Improvements shall be constructed under the inspection 
and to the satisfaction of the City. The City may require 
changes in typical sections and details if unusual conditions 
arising during construction warrant such changes in the 
public interest. 

D.     All underground utilities, installed in streets by the 
applicant, including but not limited to, water, sanitary 
sewers, and storm drains shall be constructed prior to the 
surfacing of streets. Stubs for service connections shall be 
extended to property lines long enough to avoid disturbing 
the street improvements when service connections are 
made. How utilities are to be serviced shall be indicated. 

E.     A map showing all public improvements as built shall be 
filed with the City upon completion of the improvements. All 
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such maps shall be prepared in accordance with 
requirements of the City. 

Response:  The improvement procedures provided above are understood.  

17.32.020  UTILITY UNDERGROUNDING 

 All utility lines, including, but not limited to, those required for 
electric, communication, lighting, cable television services, and 
related facilities shall be placed underground. Surface-mounted 
transformers, surface-mounted connection boxes and meter 
cabinets, temporary utility service facilities during construction, 
high-capacity electric and communication feeder lines, and utility 
transmission lines operating at 50,000 volts or above may be placed 
above ground. The applicant shall make all necessary arrangements 
with the serving utility to provide the underground services. 

Response:   As shown on the preliminary plans in Exhibit B, the new utilities to be constructed on the 
subject site are planned to be located underground. Overhead utilities serving the existing 
home can be located underground, if required by the City. This criterion is met. 

TITLE 19  ZONING 

CHAPTER 19.300  BASE ZONES 

19.301  LOW DENSITY RESIDENTIAL ZONES 

 The low density residential zones are Residential Zone R-10, 
Residential Zone R-7, and Residential Zone R-5. These zones 
implement the Low Density and Moderate Density residential land 
use designations in the Milwaukie Comprehensive Plan. 

19.301.2   Allowed Uses in Low Density Residential Zones 

 Uses allowed, either outright or conditionally, in the low 
density residential zones are listed in Table 19.301.2 below. 
Similar uses not listed in the table may be allowed through a 
Director’s Determination pursuant to Section 19.903. Notes 
and/or cross references to other applicable code sections are 
listed in the “Standards/Additional Provisions” column. 

 See Section 19.201 Definitions for specific descriptions of the 
uses listed in the table. 

Table 19.301.2 - Low Density Residential Uses Allowed 
Use R-7 Standards/Additional 

Provisions 
Single-family 
detached dwelling 

P Subsection 19.505.1 
Single-Family 
Dwellings and 
Duplexes 

Accessory dwelling 
unit 

P/II Subsection 19.910.1 
Accessory Dwelling 
Units 

P =          Permitted.  
II=          Type II review required. 

Response:  The subject site currently supports an existing single-family home, a detached accessory 
building (garage), and detached accessory structures (covered patio/fireplace). This 
project includes a land division (partition) to create two separate units of land (parcels), 
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one which is intended to retain the existing home and another, which is planned to 
accommodate a future single-family detached home. In the future, the applicants also 
plan to build an accessory dwelling unit (ADU) on each parcel. In order to accommodate 
the partition, planned future home, and planned future ADU’s the existing detached 
garage is planned to be removed. All this is considered appropriate and permitted in the 
R-7 zone.   

19.301.4   Development Standards 

 In the low density residential zones, the development 
standards in Table 19.301.4 apply. Notes and/or cross 
references to other applicable code sections are listed in the 
“Standards/Additional Provisions” column. Additional 
standards are provided in Subsection 19.301.5. 

 See Sections 19.201 Definitions and 19.202 Measurements for 
specific descriptions of standards and measurements listed 
in the table. 
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Table 19.301.4 - Low Density Residential Development Standards 
Standard R-7 Standards/ Additional Provisions 
A.  Lot Standards 

1. Minimum Lot Size (sq. ft) 
a. Single-family detached 

7,000 Subsection 19.501.1 Lot Size 
Exceptions 

2. Minimum lot width (ft.) 60  
3. Minimum lot depth (ft) 80  
4. Minimum street frontage 

requirements (ft) 
a. Standard lot 
b. Flag lot 
c. Double flag lot 

 
 
35 
25 
35 

 

B. Development Standards 
1. Minimum yard 

requirements for primary 
structures (ft.) 
a. Front yard 
b. Side yard 
c. Street side yard 
d. Rear yard 

 
 
 
20 
5/10 
20 
20 

Subsection 19.301.5.A Side Yards 
Subsection 19.501.2 Yard 
Exceptions 
Subsection 19.504.8 Flag Lot Design 
and Development Standards 

2. Maximum building height 
for primary structures 

2.5 stories or 35 ft, 
whichever is less 

Subsection 19.501.3 Building Height 
and Side Yard Height Plane 
Exceptions 

3. Side yard height plane limit 
a. Height above ground 

at minimum required 
side yard depth (ft) 

b. Slope of plane 
(degrees) 

 
20 
 
 
45 

Subsection 19.501.3 Building Height 
and Side Yard Height Plane 
Exceptions 
 

4. Maximum lot coverage 
(percent of total lot area) 

30% Section 19.201 “Lot coverage” 
definition 
Subsection 19.301.5.B Lot Coverage 

5. Minimum vegetation 
(percent of total lot area) 

30% Subsection 19.301.5.C Front Yard 
Minimum Vegetation 
Subsection 19.504.7 Minimum 
Vegetation 

C. Other Standards 
1. Density requirements 

(dwelling units per acre) 
a. Minimum 
b. Maximum 

 
 
5.0 
6.2 

Subsection 19.301.5.D Residential 
Densities 
Subsection 19.501.4 Density 
Exceptions 

 

Response:  As illustrated on the preliminary plans in Exhibit B, this two-parcel partition project is in 
conformance with the low density residential development standards provided in Table 
19.301.4 above.  

19.301.5   Additional Development Standards 

A.     Side Yards 

 In the R-7 Zone, one side yard shall be at least 5 ft 
and one side yard shall be at least 10 ft, except on a 
corner lot the street side yard shall be 20 ft. 

Response:  Parcel 1 and Parcel 2 are both planned to have a 5-foot side yard setback and a 10-foot 
side yard setback. The side yard setbacks are depicted on the preliminary plans in Exhibit 
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B and conform with the requirements of the R-7 zone described in this section. 
Additionally, the subject site is not considered to be a corner lot. This criterion is met.  

B.     Lot Coverage 

 The lot coverage standards in Subsection 
19.301.4.B.4 are modified for specific uses and lot 
sizes as described below. The reductions and 
increases are combined for properties that are 
described by more than one of the situations below. 

1.     Decreased Lot Coverage for Large Lots 

 The maximum lot coverage percentage in 
Subsection 19.301.4.B.4 is reduced by 10 
percentage points for a single-family 
detached dwelling, duplex, or residential 
home on a lot that is more than 2.5 times 
larger than the minimum lot size in 
Subsection 19.301.4.A.1. 

Response:  As a result of this two-parcel partition the two lots are not 2.5 times larger than the 
minimum lot size in Subsection 19.301.4.A.1. (7,000 sq. ft.). Therefore, this criterion does 
not apply.  

2.     Increased Lot Coverage for Single-Family 
Detached Dwellings 

The maximum lot coverage percentage in 
Subsection 19.301.4.B.4 is increased by 10 
percentage points for development of a 
single-family detached dwelling, or an 
addition to an existing single-family 
detached dwelling, provided that the 
portions of the structure that are in excess 
of 20 ft high, or in excess of one story, are 
limited to the lot coverage standard listed 
in Subsection 19.301.4.B.4. Only portions of 
the structure that are less than 20 ft and no 
taller than one story are allowed to exceed 
the listed lot coverage standard. See Figure 
19.301.5.B.2 for an illustration of this 
allowance. 

A  Type II variance per Subsection 19.911.4.A, to further 
increase this lot coverage allowance, is prohibited. 

3.    Increased Lot Coverage for Duplexes 

 The maximum lot coverage percentage in 
Subsection 19.301.4.B.4 is increased by 20 
percentage points for a duplex. 

4.     Increased Lot Coverage for Detached 
Accessory Dwelling Units 
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 The maximum lot coverage percentage in 
Subsection 19.301.4.B.4 is increased by 5 
percentage points for the development of a 
new detached accessory dwelling unit. 
This allowance applies only to the 
detached accessory structure and does not 
allow for the primary structure or other 
accessory structures to exceed lot coverage 
standards. 

Response:  Increasing the maximum lot coverage is not included in this application. This criterion 
does not apply. That said, an increase in lot coverage could be considered in the future. 

C.     Front Yard Minimum Vegetation 

 At least 40% of the front yard shall be vegetated. 
The front yard vegetation area required by this 
subsection counts toward the minimum required 
vegetation for the lot. A property may provide less 
than the 40% of the front yard vegetation 
requirement if it is necessary to provide a 
turnaround area so that vehicles can enter a 
collector or arterial street in a forward motion. 

Response:  As shown on the preliminary plans in Exhibit B, Parcel 1 contains existing landscaping and 
vegetation, which meets the minimum requirements listed above, and is planned to 
remain unaltered. In addition, Parcel 1 has an existing driveway/turnaround that provides 
direct access to SE 43rd Avenue (collector street). As conceptually shown on the 
preliminary plans, Parcel 2 is also in conformance with the front yard minimum vegetation 
requirement. Therefore, these criteria are satisfied. 

D.     Residential Densities 

 The minimum and maximum development 
densities in Subsection 19.301.4.C.1 are applicable 
for land divisions and replats that change the 
number of lots. 

 If a proposal for a replat or land division is not able 
to meet the minimum density requirement—due to 
the dimensional requirements for lot width, lot 
depth, or lot frontage—the minimum density 
requirement shall instead be equal to the maximum 
number of lots that can be obtained from the site 
given its dimensional constraints. The inability of 
new lot lines to meet required yard dimensions from 
existing structures shall not be considered as a basis 
for automatically lowering the minimum density 
requirement. 

Response:  Density calculations are provided on the preliminary plans, which demonstrate the 
planned two- parcel partition is in conformance with the residential density requirements 
in Subsection 19.301.4.C.1. Therefore, this criterion is met.  

E.     Accessory Structure Standards 

 Standards specific to accessory structures are 
contained in Section 19.502. 

5.2 Page 55



 

10244 SE 43rd Avenue – City of Milwaukie October 2018 
Partition Application Page 17 

Response:  The subject site contains a detached accessory building (garage) and detached accessory 
structures (covered patio/fireplace). However, in order to accommodate the future 
construction of a single-family home on Parcel 2 and an accessory dwelling unit on each 
parcel, the existing garage is planned to be removed. Due to the partition and 20-foot 
wide right-of-way dedication, the existing covered patio/fireplace are planned to become 
existing nonconforming structures, please refer to the responses in Section 19.502. That 
said, these standards may also be applied to future accessory structures at the time of 
building permit review.  

F.     Number of Dwelling Structures 

 In the low density residential zones, 1 primary 
building designed for dwelling purposes shall be 
permitted per lot. See Subsection 19.504.4. 

Response:  As illustrated on the preliminary plans in Exhibit B, the partition is planned to create two 
units of land. The subject site contains one existing single-family home (primary building), 
which is planned to be retained on Parcel 1. The applicants also intend to construct an 
accessory dwelling unit on Parcel 1 in the future. Parcel 2 is intended to accommodate 
the future construction of a single-family dwelling (primary building) and an accessory 
dwelling unit. Therefore, this criterion is satisfied.   

G.    Off-Street Parking and Loading 

Off-street parking and loading is required as 
specified in Chapter 19.600. 

Response:  Per Table 19.605.1, one off-street parking space per dwelling unit is required. As 
illustrated on the preliminary plans, the existing house and associated off-street parking 
meet the minimum off-street parking requirements, which are not planned to be altered 
by this project. Additionally, the minimum required off-street parking associated with the 
future single-family dwelling and ADUs is to be addressed at the time of building permit 
review. Therefore, the standards included in Chapter 19.600 are not applicable to this 
two-parcel partition application. 

H.    Public Facility Improvements 

Transportation requirements and public facility 
improvements are required as specified in Chapter 
19.700. 

Response:  The planned public facility improvements are detailed on the preliminary plans and 
explained below in Chapter 19.700.  

I.      Additional Standards 

Depending upon the type of use and development 
proposed, the following sections of Chapter 19.500 
Supplementary Development Regulations may 
apply. These sections are referenced for 
convenience, and do not limit or determine the 
applicability of other sections within the Milwaukie 
Municipal Code. 

1.  Subsection 19.504.4 Buildings on the Same Lot 
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2.   Subsection 19.504.8 Flag Lot Design and 
Development Standards 

3.  Subsection 19.505.1 Single-Family Dwellings 
and Duplexes 

4.  Subsection 19.505.2 Garages and Carports 

5.  Subsection 19.506.4 Manufactured Dwelling 
Siting and Design Standards, Siting Standards 

Response:  This application involves a two-parcel partition. The applicable supplementary 
development regulations subsections provided above are to be applied to the future 
single-family dwelling and ADUs at the time of building permit review. Therefore, the 
subsections provided above do not apply at this time.  

CHAPTER 19.500 SUPPLEMENTARY DEVELOPMENT REGULATIONS 

19.502 ACCESSORY STRUCTURES 

19.502.1  General Provisions 

A.     No accessory structure shall encroach upon or interfere with 
the use of any adjoining property or public right-of-way, 
including, but not limited to, streets, alleys, and public and 
private easements, unless permitted in accordance with 
Chapter 12.14. 

Response: The conceptual future ADUs are not intended to encroach upon or interfere with the use 
of adjoining property or public right-of-way, as illustrated on the preliminary plans. 
Additionally, the existing garage is planned to be removed to accommodate the future 
single-family dwelling and ADUs. It is understood per conversations with City staff that 
the existing covered patio/fireplace are permitted to remain unaltered (as a 
nonconforming encroachment per Section 12.14.040.C) on the subject site and partially 
within the 20-foot wide right-of-way dedication to the City (for the future extension of SE 
White Lake Road) and are planned to be removed if/when the future right-of-way for SE 
White Lake Road is constructed. Therefore, this criterion is met.  

B.     Multiple accessory structures are permitted subject to 
building separation, building coverage, and minimum 
vegetation requirements of the zoning district in which the 
lot is located. 

Response: This criterion is understood and to the extent applicable, as illustrated on the preliminary 
plans, this criterion is satisfied. 

C.     An accessory structure shall comply with all of the 
requirements of the Uniform Building Code. 

Response: As previously noted above, the existing garage is planned to be removed and the existing 
covered patio/fireplace is planned to remain unaltered as a nonconforming 
encroachment (per Section 12.14.040.C) and can be removed if/when the future 
extension of SE White Lake Road occurs. Additionally, the future conceptual ADUs are to 
comply with the requirements of the Uniform Building Code at the time of building permit 
review. Therefore, this criterion is satisfied.  
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D.     Accessory structures excluding fences, flagpoles, pergolas, 
arbors, or trellises may not be located within the required 
front yard except as otherwise permitted in this chapter. 

Response: As illustrated on the preliminary plans, the existing accessory structures to remain and 
the conceptual building footprint of the ADUs are not planned to be located in the front 
yard of the associated parcel. The existing garage is planned to be removed to 
accommodate this two-parcel partition and associated improvements. Therefore, this 
criterion is satisfied.  

E.     Regardless of the base zone requirements in Chapter 19.300, 
the required side and rear yards for an accessory structure 
are reduced to 5 ft, except as described below. 

1.    Accessory structures are subject to the minimum 
street side yard requirements of the base zones in 
Chapter 19.300. 

Response:  It is understood that the side and rear yards for accessory structures are reduced to 5 feet 
and are also subject to the minimum street side yard requirements of the base zone. The 
subject site is zoned R-7 and the planned setbacks are illustrated on the preliminary plans. 
Additionally, and as previously noted above, the existing covered patio/fireplace is 
planned to remain as a nonconforming encroachment (Per Section 12.14.040.C). 
Therefore, this criterion is met. 

2.     Regulations for overlay zones or special areas in 
Chapter 19.400 may require an accessory structure 
to be set back beyond the minimum side or rear 
yard requirements. 

Response:  The subject site is not located in an overlay zone or special area. Therefore, this criterion 
is not applicable.  

3.     If the rear or side yard requirement in the base zone 
in Chapter 19.300 is less than 5 ft, then the yard 
requirements of the base zone shall apply. 

Response:  The rear and side yard requirement for the R-7 zone is not less than 5 feet. Therefore, this 
criterion is satisfied.  

4.     The rear or side yard requirement for residential accessory 
structures per Subsection 19.502.2.A or 19.910.1.E.4 may 
specify a different yard requirement. 

Response:  This criterion is understood. The preliminary plans illustrate the planned setbacks for the 
existing and conceptual accessory structures.   

F.     Alteration or modification of nonconforming accessory 
structures is subject to the provisions of Chapter 19.800 
Nonconforming Uses and Development. 

Response:  The subject site does not contain existing nonconforming accessory structures. Therefore, 
alterations or modifications to an existing nonconforming structure is not planned. 
Therefore, this criterion does not apply.  
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G.    Fences, flagpoles, pergolas, arbors, and trellises are 
permitted in yards in all residential zones 

Response:  This criterion is understood.  

CHAPTER 19.700  PUBLIC FACILITY IMPROVEMENTS 

19.702  APPLICABILITY 

19.702.1   General 

Chapter 19.700 applies to the following types of development 
in all zones: 

A.     Partitions. 

B.     Subdivisions. 

C.     Replats. 

D.     New construction. 

E.     Modification or expansion of an existing structure 
or a change or intensification in use that results in 
any one of the following. See Subsections 19.702.2-3 
for specific applicability provisions for single-family 
residential development and development in 
downtown zones. 

1.     A new dwelling unit. 

2.    Any increase in gross floor area. 

3.     Any projected increase in vehicle trips, as 
determined by the Engineering Director. 

Response:  This application includes a two-parcel partition. Therefore, this application is subject to 
the standards included in Chapter 19.700.  

19.703  REVIEW PROCESS 

19.703.1   Preapplication Conference 

 For all proposed development that requires a land use 
application and is subject to Chapter 19.700 per Section 
19.702, the applicant shall schedule a preapplication 
conference with the City prior to submittal of the land use 
application. The Engineering Director may waive this 
requirement for proposals that are not complex. 

Response:  The preapplication conference meeting for this partition application was held on January 
29, 2018. The preapplication conference report summary is included in Exhibit D. This 
criterion is met.  

19.703.2   Application Submittal 

 For all proposed development that is subject to Chapter 
19.700 per Section 19.702, one of the following types of 
applications is required. 

A.     Development Permit Application 
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If the proposed development does not require a 
land use application, compliance with Chapter 
19.700 will be reviewed as part of the development 
permit application submittal. 

Response:  The completed and signed City land use application form is included as Exhibit A. This 
criterion is met.  

B.     Transportation Facilities Review (TFR) Land Use 
Application 

If the proposed development triggers a 
transportation impact study (TIS) per Section 
19.704, a TFR land use application shall be 
required. Compliance with Chapter 19.700 will be 
reviewed as part of the TFR application submittal 
and will be subject to a Type II review process as 
set forth in Section 19.1005. The TFR application 
shall be consolidated with, and processed 
concurrently with, any other required land use 
applications. 

If the proposed development does not trigger a TIS 
per Section 19.704, but does require the submittal of 
other land use applications, compliance with 
Chapter 19.700 will be reviewed during the review of 
the other land use applications. 

Response:   Per the preapplication conference report summary, the City Engineering Director has 
determined that there is sufficient existing transportation data available for the City to 
determine the transportation system impacts of the planned two-parcel partition and a 
transportation impact study (TIS) is not required for this partition application (or for the 
future addition of a single-family dwelling and ADUs). Other land use applications are not 
included or required with this two-parcel partition application. Therefore, this criterion is 
satisfied.  

19.703.3   Approval Criteria 

For all proposed development that is subject to Chapter 
19.700 per Section 19.702, the required development permit 
and/or land use application shall demonstrate compliance 
with the following approval criteria at the time of submittal. 

A.     Procedures, Requirements, and Standards 

 Development and related public facility 
improvements shall comply with procedures, 
requirements, and standards of Chapter 19.700 and 
the Public Works Standards. 

Response: This application demonstrates compliance with the procedures, requirements, and 
standards of Chapter 19.700 and Public Works Standards. Therefore, this criterion is 
satisfied. 

B.     Transportation Facility Improvements 

 Development shall provide transportation 
improvements and mitigation at the time of 
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development in rough proportion to the potential 
impacts of the development per Section 19.705 
Rough Proportionality, except as allowed by 
Chapter 13.32 Fee in Lieu of Construction. 

 Development in downtown zones that is exempt per 
Subsection 19.702.3.B shall only be required to 
provide transportation improvements that are 
identified by a Transportation Impact Study as 
necessary to mitigate the development’s 
transportation impacts. Such development is not 
required to provide on-site frontage improvements. 

Response:   Per City staff, there is a capital improvement project on SE 43rd Avenue scheduled for 
2021. A fee in lieu of the previously required half-street improvement may be required 
by the City. Therefore, the requirements of this section are satisfied. 

C.     Safety and Functionality Standards 

 The City will not issue any development permits 
unless the proposed development complies with the 
City’s basic safety and functionality standards, the 
purpose of which is to ensure that development 
does not occur in areas where the surrounding 
public facilities are inadequate. Upon submittal of 
a development permit application, an applicant 
shall demonstrate that the development property 
has or will have all of the following: 

1. Adequate street drainage, as determined 
by the Engineering Director. 

Response: Per the City preapplication conference report summary, an existing City storm system is 
not available. That said, the preliminary plans in Exhibit B provide information pertaining 
to the planned the on-site stormwater management for newly created impervious 
surfaces. Therefore, the subject site is planned to have adequate drainage and to the 
extent applicable, this criterion is satisfied.  

2. Safe access and clear vision at 
intersections, as determined by the 
Engineering Director. 

Response: The safe access and clear vision area (per Section 12.24) at the intersection of SE 43rd 
Avenue and the existing driveway access is illustrated on the preliminary plans. Therefore, 
this criterion is satisfied. 

3. Adequate public utilities, as determined 
by the Engineering Director. 

Response:  The existing public utility infrastructure has been determined by City staff (per the City 
preapplication conference report summary) to be adequate to serve the future addition 
of a single-family dwelling and accessory dwelling units in addition to the existing single-
family dwelling. New public utility infrastructure is not required by the City as part of this 
two-parcel partition application. This criterion is met. 
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4. Access onto a public street with the 
minimum paved widths as stated in 
Subsection 19.703.3.C.5 below. 

Response: The subject site abuts and has existing access to SE 43rd Avenue. Per City staff, a capital 
improvement project is scheduled for 2021, along SE 43rd Avenue and has determined 
this project will satisfy street improvements previously required in the City preapplication 
conference report summary. Therefore, this criterion is met.  

5.     Adequate frontage improvements as 
follows: 

a.     For local streets, a minimum 
paved width of 16 ft along the 
site’s frontage. 

b.     For nonlocal streets, a 
minimum paved width of 20 
ft along the site’s frontage. 

c.     For all streets, a minimum 
horizontal right-of-way 
clearance of 20 ft along the 
site’s frontage. 

Response:  As noted above, per City staff, a capital improvement project is scheduled for 2021, along 
SE 43rd Avenue and has determined this project will satisfy street improvements 
previously required in the City preapplication conference report summary. Therefore, this 
criterion is met. 

6.     Compliance with Level of Service D for all 
intersections impacted by the 
development, except those on Oregon 
Highway 99E that shall be subject to the 
following: 

a.     Level of Service F for the first 
hour of the morning or 
evening 2-hour peak period. 

b.     Level of Service E for the 
second hour of the morning 
or evening 2-hour peak 
period. 

Response:  This application involves a two-parcel partition, with the intent to retain the existing 
single-family home on Parcel 1 and in the future construct a new single-family home on 
Parcel 2 and an ADU on each parcel. The addition of one single-family home and two ADUs 
has minimal impact to the existing intersections. The subject site is intended to remain in 
compliance with Level of Service D for the intersections impacted by this two-parcel 
partition. The subject site is not located along Oregon Highway 99E. Therefore, this 
criterion is satisfied.  

19.703.4   Determinations 

 There are four key determinations related to transportation 
facility improvements that occur during the processing of a 
development permit or land use application. These 
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determinations are described below in the order in which 
they occur in the review process. They are also shown in 
Figure 19.703.4. In making these determinations, the 
Engineering Director will take the goals and policies of the 
TSP into consideration and use the criteria and guidelines 
in this chapter. 

(…) 

D.     Fee in Lieu of Construction (FILOC) 

If transportation facility improvements are required 
and determined to be proportional, the City will 
require construction of the improvements at the 
time of development. However, the applicant may 
request to pay a fee in lieu of constructing the 
required transportation facility improvements. The 
Engineering Director will approve or deny such 
requests using the criteria for making FILOC 
determinations found in Chapter 13.32 Fee in Lieu 
of Construction. 

Response:  As previously noted, there is a capital improvement project on SE 43rd Avenue scheduled 
for 2021. A fee in lieu of the previously required half-street improvement may be required 
by the City. Therefore, the requirements of this section are satisfied.  

19.704  TRANSPORTATION IMPACT EVALUATION 

 The Engineering Director will determine whether a proposed development 
has impacts on the transportation system by using existing transportation 
data. If the Engineering Director cannot properly evaluate a proposed 
development’s impacts without a more detailed study, a transportation impact 
study (TIS) will be required to evaluate the adequacy of the transportation 
system to serve the proposed development and determine proportionate 
mitigation of impacts. The TIS determination process and requirements are 
detailed below. 

(…) 

Response:   As previously noted, the Engineering Director has determined that there is sufficient 
existing transportation data available for the City to determine the transportation system 
impacts of this project and a TIS is not required for this partition application or for the 
future addition of a single-family dwelling and ADUs. Therefore, the criteria do not apply.  

19.708  TRANSPORTATION FACILITY REQUIREMENTS 

 This section contains the City’s requirements and standards for 
improvements to public streets, including pedestrian, bicycle, and transit 
facilities. For ease of reading, the more common term “street” is used more 
frequently than the more technical terms “public right-of-way” or “right-of-
way.” As used in this section, however, all three terms have the same 
meaning. 

 The City recognizes the importance of balancing the need for improved 
transportation facilities with the need to ensure that required improvements 
are fair and proportional. The City also acknowledges the value in providing 
street design standards that are both objective and flexible. Objective 
standards allow for consistency of design and provide some measure of 
certainty for developers and property owners. Flexibility, on the other hand, 
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gives the City the ability to design streets that are safe and that respond to 
existing street and development conditions in a way that preserves 
neighborhood character. 

 The City’s street design standards are based on the street classification 
system described in the TSP. Figure 8-1 of the TSP identifies the functional 
street classification for every street in the City and Figure 10-1 identifies the 
type and size of street elements that may be appropriate for any given street 
based on its classification. 

Response:  No new streets are planned or required as part of this two-parcel partition application. As 
previously noted, a capital improvement project along SE 43rd Avenue is scheduled for 
2021 and City staff has determined this project will satisfy street improvements 
previously required in the City preapplication conference report summary. Additionally, 
as illustrated on the preliminary plans, a 5-foot wide right-of-way dedication is planned 
along the subject site’s frontage on SE 43rd Avenue and a 20-foot wide right-of-way is 
planned to be dedicated for the future extension of SE White Lake Road (per the City’s 
request). That said, the criteria do not apply.  

19.708.3   Sidewalk Requirements and Standards 

A.     General Provisions 

1.     Goals, objectives, and policies relating to walking 
are included in Chapter 5 of the TSP and provide 
the context for needed pedestrian improvements. 
Figure 5-1 of the TSP illustrates the Pedestrian 
Master Plan and Table 5-3 contains the Pedestrian 
Action Plan. 

2.     Americans with Disabilities Act (ADA) 
requirements for public sidewalks shall apply where 
there is a conflict with City standards. 

B.     Sidewalk Requirements 

1.    Requirements 

 Sidewalks shall be provided on the public street 
frontage of all development per the requirements of 
this chapter. Sidewalks shall generally be 
constructed within the dedicated public right-of-
way, but may be located outside of the right-of-way 
within a public easement with the approval of the 
Engineering Director. 

2.     Design Standards 

 Sidewalks shall be designed and improved in 
accordance with the requirements of this chapter 
and the Public Works Standards. 

3.     Maintenance 

 Abutting property owners shall be responsible for 
maintaining sidewalks and landscape strips in 
accordance with Chapter 12.04. 
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Response:  The sidewalk requirements and standards provided above are anticipated to be included 
as part of the City’s planned capital improvement project (scheduled for 2021) on SE 43rd 
Avenue. Therefore, these requirements and standards are satisfied. 

19.708.4   Bicycle Facility Requirements and Standards 

A.     General Provisions 

1.     Bicycle facilities include bicycle parking and on-
street and off-street bike lanes, shared lanes, bike 
boulevards, and bike paths. 

2.     Goals, objectives, and policies relating to bicycling 
are included in Chapter 6 of the TSP and provide 
the context for needed bicycle improvements. 
Figure 6-2 of the TSP illustrates the Bicycle Master 
Plan, and Table 6-3 contains the Bicycle Action 
Plan. 

B.     Bicycle Facility Requirements 

1.     Requirements 

 Bicycle facilities shall be provided in accordance 
with this chapter, Chapter 19.600, the TSP, and the 
Milwaukie Downtown and Riverfront Plan: Public 
Area Requirements. Requirements include, but are 
not limited to, parking, signage, pavement 
markings, intersection treatments, traffic calming, 
and traffic diversion. 

2.     Timing of Construction 

 To assure continuity and safety, required bicycle 
facilities shall generally be constructed at the time 
of development. If not practical to sign, stripe, or 
construct bicycle facilities at the time of 
development due to the absence of adjacent 
facilities, the development shall provide the paved 
street width necessary to accommodate the 
required bicycle facilities. 

3.     Design Standards 

 Bicycle facilities shall be designed and improved in 
accordance with the requirements of this chapter 
and the Public Works Standards. Bicycle parking 
shall be designed and improved in accordance with 
Chapter 19.600 and the Milwaukie Downtown and 
Riverfront Plan: Public Area Requirements. 

Response:  The bicycle facility requirements and standards provided above are anticipated to be 
included as part of the City’s planned capital improvement project (scheduled for 2021) 
on SE 43rd Avenue. Therefore, these requirements and standards are satisfied. 

19.709  PUBLIC UTILITY REQUIREMENTS 

19.709.1   Review Process 

 The Engineering Director shall review all proposed 
development subject to Chapter 19.700 per Section 19.702 in 
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order to: (1) evaluate the adequacy of existing public utilities 
to serve the proposed development, and (2) determine 
whether new public utilities or an expansion of existing 
public utilities is warranted to ensure compliance with the 
City’s public utility requirements and standards. 

Response:  The existing public utility infrastructure has been determined by City staff (per the City 
preapplication conference report summary) to be adequate to serve the future single-
family dwelling and accessory dwelling units in addition to the existing single-family 
dwelling. New public utility infrastructure is not required by the City as part of this two-
parcel partition application. These criteria are met.  

(…) 

19.709.2   Public Utility Improvements 

 Public utility improvements shall be required for proposed 
development that would have a detrimental effect on 
existing public utilities, cause capacity problems for existing 
public utilities, or fail to meet standards in the Public Works 
Standards. Development shall be required to complete or 
otherwise provide for the completion of the required 
improvements. 

Response:  As previously noted above, the existing public utility infrastructure has been determined 
to be adequate. This project is anticipated to minimally impact the existing public utilities. 
Therefore, improvements to the existing public utility infrastructure are not required. This 
criterion is satisfied.     

A.     The Engineering Director shall determine which, if any, 
utility improvements are required. The Engineering 
Director’s determination requiring utility improvements 
shall be based upon an analysis that shows the proposed 
development will result in one or more of the following 
situations: 

1.     Exceeds the design capacity of the utility. 

2.     Exceeds Public Works Standards or other generally 
accepted standards. 

3.     Creates a potential safety hazard. 

4.     Creates an ongoing maintenance problem. 

Response:   As previously noted above, the existing public utility infrastructure has been determined 
to be adequate and public utility infrastructure improvements are not required by the 
City as part of this two-parcel partition application. Therefore, these criteria are not 
applicable.  

B.     The Engineering Director may approve one of the following 
to ensure completion of required utility improvements. 

1.     Formation of a reimbursement district in 
accordance with Chapter 13.30 for off-site public 
facility improvements fronting other properties. 
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2.     Formation of a local improvement district in 
accordance with Chapter 3.08 for off-site public 
facility improvements fronting other properties. 

Response:  As noted above, public utility infrastructure improvements are not required by the City. 
Therefore, these criteria are not applicable to this project.  

19.709.3   Design Standards 

 Public utility improvements shall be designed and improved 
in accordance with the requirements of this chapter, the 
Public Works Standards, and improvement standards and 
specifications identified by the City during the development 
review process. The applicant shall provide engineered 
utility plans to the Engineering Director for review and 
approval prior to construction to demonstrate compliance 
with all City standards and requirements. 

Response:  As noted above, public utility infrastructure improvements are not required by the City. 
Therefore, this criterion is not applicable.  

19.709.4   Oversizing 

 The Engineering Director may require utility oversizing in 
anticipation of additional system demand. If oversizing is 
required, the Engineering Director may authorize a 
reimbursement district or a system development charge 
(SDC) credit in accordance with Chapter 13.28. 

Response:  This criterion is understood, however, the existing public utility infrastructure is deemed 
adequate, as noted above. Therefore, utility oversizing is not required or necessary and 
this criterion is not applicable.  

(…) 

CHAPTER 19.900  LAND USE APPLICATIONS 

19.906  DEVELOPMENT REVIEW 

19.906.2   Applicability 

B.     Type II Review 

 The following development proposals must submit a 
development review application and are subject to the 
requirements of this section. Type II development review 
does not apply to development proposals in the downtown 
zones as these zones have a separate design review process. 

1.     New development, or expansions or modifications 
to existing development, for which the applicant 
elects, where a choice is available, to have the 
proposal reviewed against discretionary criteria or 
standards. 

2.     New construction of over 1,000 sq ft in the 
Manufacturing Zone within 120 ft of areas zoned for 
residential uses or within any part Business 
Industrial Zone. 

5.2 Page 67



 

10244 SE 43rd Avenue – City of Milwaukie October 2018 
Partition Application Page 29 

3.     New development or expansions, or modifications 
to existing development, where the scale of 
development and/or the level of discretion required 
to evaluate applicable standards and criteria is not 
appropriate for a Type I development review. 

Response:  This application involves a two-parcel partition. Therefore, this application is subject to a 
Type II review process.  

19.906.4   Approval Criteria 

 The criteria in this subsection are the approval criteria for 
Type I and Type II development review applications. The 
criteria are based on a review of development standards 
throughout Title 19 Zoning. Not all of the standards within 
the chapters listed below are applicable to a proposal, and 
the City will identify the applicable standards through the 
development review process. Though the criteria are the 
same for Type I and Type II development review, the 
standards evaluated in a Type I review will be clear and 
objective or require limited professional judgment, while the 
Type II review will involve discretionary standards and/or 
criteria. 

 An application for Type I or Type II development review 
shall be approved when all of the following criteria have been 
met: 

A. The proposal complies with all applicable base zone 
standards in Chapter 19.300. 

Response: As demonstrated in the responses above, this partition application is in compliance with 
the standards in Chapter 19.300. Therefore, this criterion is satisfied.  

B. The proposal complies with all applicable overlay zone and 
special area standards in Chapter 19.400. 

Response: The subject site is not located within an overlay zone or special area. Therefore, this 
partition application is not subject to the standards in Chapter 19.400. This criterion is not 
applicable.  

C. The proposal complies with all applicable supplementary 
development regulations in Chapter 19.500. 

Response:  As demonstrated in the responses above, this partition application is in compliance with 
the applicable supplementary development regulations in Chapter 19.500. Therefore, this 
criterion is satisfied. 

D. The proposal complies with all applicable off-street parking 
and loading standards and requirements in Chapter 19.600. 

Response: As demonstrated in the response above, the off-street parking and loading standards and 
requirements in Chapter 19.600 are not applicable to this partition application. Therefore, 
this criterion is not applicable.   

E. The proposal complies with all applicable public facility 
standards and requirements, including any required street 
improvements, in Chapter 19.700. 
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Response: As demonstrated in the responses above, this partition application is in compliance with 
all applicable public facility standards and requirements, including any required street 
improvements, in Chapter 19.700. Therefore, this criterion is satisfied. 

F.      The proposal complies with all applicable conditions of any 
land use approvals for the proposal issued prior to or 
concurrent with the development review application. 

Response: Previous land use approvals/conditions for this partition application do not exist; 
therefore, this criterion is not applicable.  

 
IV. Conclusion 
 
The required findings have been made and this written narrative and the accompanying documentation 
demonstrate the application is consistent with the applicable provisions of the City of Milwaukie 
Municipal Code. The evidence in the record is substantial and supports approval of the application.  
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Exhibit A: Signed City Application  
Form and Checklists 

  

Exhibit A: Signed City Application Form
 and Checklists 
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AKS Engineering & Forestry, LLC (Applicant's Consultant)  
Contact: Lindsey Sonnen - Email: SonnenL@aks-eng.com 
12965 SW Herman Road, Suite 100  
Tualatin, OR 97062  
Phone: (503) 563-6151 Fax (503) 563-6152

SonnenL@aks-eng.com
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WHO IS ELIGIBLE TO SUBMIT A LAND USE APPLICATION (excerpted from MMC Subsection 19.1001.6.A):
Type I, II, III, and IV applications may be initiated by the property owner or contract purchaser of the subject property, 
any person authorized in writing to represent the property owner or contract purchaser, and any agency that has 
statutory rights of eminent domain for projects they have the authority to construct.

Type V applications may be initiated by any individual.

PREAPPLICATION CONFERENCE:
A preapplication conference may be required or desirable prior to submitting this application. Please discuss with 
Planning staff.

REVIEW TYPES:
This application will be processed per the assigned review type, as described in the following sections of the Milwaukie 
Municipal Code:

Type I: Section 19.1004
Type II: Section 19.1005
Type III: Section 19.1006
Type IV: Section 19.1007
Type V: Section 19.1008

THIS SECTION FOR OFFICE USE ONLY:
FILE
TYPE FILE NUMBER

FEE 
AMOUNT* 

PERCENT 
DISCOUNT

DISCOUNT 
TYPE

DEPOSIT 
AMOUNT DATE STAMP

Master file $ $

Concurrent 
application 
files

$ $

$ $

$ $

$ $

SUBTOTALS $ $

TOTAL AMOUNT RECEIVED:  $ RECEIPT #: RCD BY:

Associated application file #s (appeals, modifications, previous approvals, etc.):

Neighborhood District Association(s):

Notes:

*After discount (if any)
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PLANNING DEPARTMENT 
6101 SE Johnson Creek Blvd 
Milwaukie OR   97206 

PHONE: 503-786-7630 
FAX: 503-774-8236 
E-MAIL: planning@milwaukieoregon.gov

Milwaukie’s 

Applications without the required application forms and fees will not be accepted.

Where written authorization is required, applications without written authorization will not be accepted.

Depending upon the development being proposed, the description may need to include both a written and
graphic component such as elevation drawings, 3-D models, photo simulations, etc. Where subjective
aspects of the height and mass of the proposed development will be evaluated at a public hearing,
temporary on-site "story pole" installations, and photographic representations thereof, may be required at
the time of application submittal or prior to the public hearing.

These standards can be found in the MMC, here: 

See Site Plan, Preliminary Plat, and Final Plat Requirements for guidance.
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Milwaukie Land Use Application Submittal Requirements
Page 2 of 2 

APPLICATION PREPARATION REQUIREMENTS:
Five hard copies of all application materials are required at the time of submittal (unless submitted
electronically). Staff will determine how many additional hard copies are required, if any, once the
application has been reviewed for completeness.

All hard copy application materials larger than 8½ x 11 in. must be folded and be able to fit into a
10- x 13-in. or 12- x 16-in. mailing envelope.

All hard copy application materials must be collated, including large format plans or graphics.

ADDITIONAL INFORMATION:
Neighborhood District Associations (NDAs) and their associated Land Use Committees (LUCs) are
important parts of Milwaukie's land use process. The City will provide a review copy of your application to
the LUC for the subject property. They may contact you or you may wish to contact them. Applicants are
strongly encouraged to present their proposal to all applicable NDAs prior to the submittal of a land use
application and, where presented, to submit minutes from all such meetings. NDA information:

Submittal of a full or partial electronic copy of all application materials is strongly encouraged.

As the authorized applicant I, (print name) _________________________________, attest that all required 
application materials have been submitted in accordance with City of Milwaukie requirements. I understand 
that any omission of required items or lack of sufficient detail may constitute grounds for a determination that 
the application is incomplete per MMC Subsection 19.1003.3 and Oregon Revised Statutes 227.178. I 
understand that review of the application may be delayed if it is deemed incomplete.
Furthermore, I understand that, if the application triggers the City's sign-posting requirements, I will be required 
to post signs on the site for a specified period of time. I also understand that I will be required to provide the 
City with an affidavit of posting prior to issuance of any decision on this application.

Applicant Signature: ______________________________________________________

Date: _________________________________________________________________ 

Official Use Only

Date Received (date stamp below):

Received by: ________________________  

posting prior to o i

__________ ________

AKS Engineering & Forestry, LLC (Applicant's Consultant) 
Contact: Lindsey Sonnen - Email: SonnenL@aks-eng.com 
12965 SW Herman Road, Suite 100  
Tualatin, OR 97062 
Phone: (503) 563-6151 Fax (503) 563-6152

Lindsey Sonnen

RESET

5.2 Page 74



����������	�
�����
������������������������������
������������������
������ !����"#$%#$&�

�

'()**+*,�-.')/01.*0�

'23*.4
5)64
.71)+(4 �

89:;<=<>?9@�8;?A�
BC:DE;<FA�?>G�
89HD:GI9:F�


����JJ��������
�����J��������
�����
�K����
���
���L�����
�K��

�������J���������M�������J�����J���
�����

�JJ�����	���������������������������N��������O��N������P����Q���
����R��������������
J��������
�
S�
������������
���
����K���N���M�����K����L��������������K��N������KM�
�������
�������
�K���N���
��K��

�K�����������J��N�����������T���KM�
�����
�	��������������������������������U����
S����

���
S����J����
L�����M���M���
������������JJ���������K���	���V�����������������������J�����J��
������������O��N������
�����	�R������������#���P����Q���
����R����������

WXX;<D?A<H>�BC:DE;<FA�

$�� Q����������
���J����������N�����J��J�
������J���
�N����P����Q���
����R���������Y�������$"�$Z�

JJ�����������������������
JJ����������������

Z�� Q����������
���J����������N�����J��J�
������J���
�N����P����Q���
����R���������Y�������$"�$[�

JJ���������!�L��������
��������������
��

&�� Q����������
���J����������N�����J��J�
��������JJ������������J���
�N����P����Q���
����R���������
Y�������$"�Z\�����������M��������������	����������N��	�����������L��������
��

�� ����������M�J���
�
�����K��J��J�����KM����R��	�����	�
�����������
����M����

K�� ]��������N��	�	�������������������
�����K��
�K�������N��������J���������M�J�����

$̂� ���J�
���������������
�K����
���#J����������]��������
�����������J�����������
��
��K�����������������������
�K����
����������������M��Y�K����
��������
�
�����K��
�JJ������KM����������M�Y����M�����������������N����R��	���!���
���Y������
�
���J����_Z��
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N/A

AKS Engineering & Forestry, LLC (Applicant's Consultant) 
Contact: Lindsey Sonnen - Email: SonnenL@aks-eng.com 
12965 SW Herman Road, Suite 100  
Tualatin, OR 97062 
Phone: (503) 563-6151 Fax (503) 563-6152

Lindsey Sonnen 10/5/2018
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Exhibit B: Prelim
inary Plans 
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COMMUNITY DEVELOPMENT 
BUILDING • ECONOMIC DEVELOPMENT • ENGINEERING • PLANNING 

6101 SE Johnson Creek Blvd., Milwaukie, Oregon  97206 
P) 503-786-7600  /  F) 503-774-8236 

www.milwaukieoregon.gov 

January 29, 2018 

Tony & Michelle DaRosa 
10244 SE 43rd Ave 
Portland OR 97222 

Re:  Preapplication Report 

Dear Tony & Michelle: 

Enclosed is the Preapplication Report Summary from your meeting with the City on January 4, 
2018, concerning your proposal for action on property located at 10244 SE 43rd Ave. 

A preapplication conference is required prior to submittal of certain types of land use applications in 
the City of Milwaukie. Where a preapplication conference is required, please be advised of the 
following: 

• Preapplication conferences are valid for a period of 2 years from the date of the conference. If a 
land use application or development permit has not been submitted within 2 years of the 
conference date, the Planning Director may require a new preapplication conference. 

• Departmental comments are based on the materials submitted for this preapplication 
conference. Any modifications to the project proposal at the time of land use application 
submission may affect city requirements.   

• If a development proposal is significantly modified after a preapplication conference occurs, the 
Planning Director may require a new preapplication conference. 

If you have any questions concerning the content of this report, please contact the appropriate City 
staff. 

Sincerely, 
 
 
 
Alicia Martin 
Administrative Specialist II 

Enclosure 

cc: file 
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CITY OF MILWAUKIE
PRE-APPLICATION CONFERENCE REPORT

PreApp Project ID #: 18-002PA

Applicant Name: Tony & Michelle DaRosa

Company:

Address Line 1: 10244 SE 43rd Ave

Address Line 2:

OR 97222

Applicant 'Role': Owner

ProjectAddress: 10244 SE 43rd Ave

Project Name: 43rd Ave Partition

Zone: Residential R-7

Occupancy Group:

ConstructionType:

Use: Low Density (LD)

Occupant Load:

1/4/2018 2:00 p.m.

Staff Attendance:

ADA:

Structural: Shall meet Oregon Residential Specialty Code (ORSC)

Mechanical:

Plumbing: If the sewer line is to cross the adjoining property, a copy of the recorded easement will need to 
be provided to the building division prior to final occupancy.

Plumb Site Utilities:

Electrical:

Notes:

This report is provided as a follow-up to a meeting that was held on at

City, State  Zip: Milwaukie

BUILDING ISSUES

Description: two parcel partition

AppsPresent:
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Fire Sprinklers: May be required if all portions of the building are not within 150 feet of fire department aparatus access.

Fire Alarms:

Fire Hydrants:

Turn Arounds:

Addressing:

Fire Protection:

Fire Access:

Hazardous Mat.:

Fire Marshal Notes:

Water: A City of Milwaukie 8-inch water main on SE 43rd Avenue provides service to the proposed 
development. Service to the new lot will be required to be within an easement through the parent lot, or 
construction of new public water main will be required within the White Lake Road right-of-way. The 
water System Development Charge (SDC) is based on the size of water meter serving the property. 
The corresponding water SDC will be assessed with installation of a water meter. The water SDC will 
be assessed and collected at the time the building permits are issued.

Sewer: A City of Milwaukie 8-inch wastewater main on SE 43rd Avenue provides to service the proposed 
development. Service to the new lot will be required to be within an easement through the parent lot or 
construction of a new public sewer main will be required within the White Lake Rd. right-of-way. 
Currently, the wastewater System Development Charge (SDC) is comprised of two components. The 
first component is the City’s SDC charge of $1,100 per 16 plumbing fixture units in accordance with 
the Uniform Plumbing Code and the second component is the County’s SDC for treatment of $6,295 
per equivalent dwelling unit that the City collects and forwards to the County. The wastewater SDC 
will be assessed and collected at the time the building permits are issued. Applicant has expressed 
interest in construction ADU’s on each lot. These buildings will require additional sewer SDC’s.

Storm: No City storm system is available for the proposed partition. The impervious area created by the roof 
of the new buildings do not require treatment, and must be connected directly to an approved 
infiltration system. Any driveway construction that creates an excess of 1000 square feet of impervious 
surface must include a storm water treatment facility in accordance with the City of Milwaukie 
stormwater manual and an approved infiltration system. Infiltration testing will be required by any 
proposed development of the lots that create or alter 1000 square feet of impervious surfacing 
(including roofs).
The storm SDC is based on the amount of new impervious surface constructed at the site. Each single-
family lot is one stormwater unit. The storm SDC is currently $863 per unit. The storm SDC will be 
assessed and collected at the time the building permits are issued.

FIRE MARSHAL ISSUES

PUBLIC WORKS ISSUES

Please note all drawings must be individually rolled. If the drawings are small enough to fold they must be 
individually folded.
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Street: The proposed development fronts the east side of SE 43rd Avenue, a collector street. The existing 
single-family residential driveway is a non-conforming use. Any modification of the driveway may 
trigger additional requirements based on impact and proposed use. The portion of SE  43rd fronting the 
proposed development has a half right-of-way width of 20 feet along the frontage and a paved half 
street width of approximately 13 feet and is undeveloped on both sides of the street. MMC 19.708 
would require a minimum half street width of 17 feet and a right-of-way width of 30 feet. A right-of-
way reduction to 25 feet could be granted if requested by the application and found to be in 
conformance with the requirements of 19.708.2.B. 
The Transportation SDC will be based on the increase in trips generated by the new use per the Trip 
Generation Handbook from the Institute of Transportation Engineers. The SDC for transportation is 
$1,921 per trip generated. Credits will be given for any demolished structures, which shall be based 
upon the existing use of the structures. Transportation SDC’s will be assessed and collected at the time 
the build permits are issued.

Frontage: Chapter 19.700 of the Milwaukie Municipal Code (MMC) applies to partitions, subdivisions, new 
construction, and modification and/or expansion of existing structures or uses. MMC 17.12.040.A.1 
Approval Criteria for Preliminary Plat requires that the “proposed preliminary plat comply with Title 
19 of this code and other applicable ordinance, regulations, and design standards”. Transportation 
Facility Requirements, MMC Section 19.708, states that all rights-of-way, streets, sidewalks, necessary 
public improvements, and other public transportation facilities located in the public right-of-way and 
abutting the development site shall be adequate at the time of development or shall be made adequate 
in a timely manner. This would require construction of 17-foot wide, half street, asphalt road along the 
frontage of the development property of 43rd Avenue, then full 2/3rd frontage improvements in front 
along the frontage of White Lake Rd. Rough proportionality analysis is showing that the construction 
of these improvements will not be proportional to the anticipated impacts of one new single-family 
house and two ADU’s. Therefore, only dedication is anticipated to be required for the proposal as 
submitted unless access modification cannot be justified in accordance with MMC 12.16.040.B.2.d. 
Dedication requirements are shown below under Right-of-Way.

Right of Way: MMC subsection 17.12.040.A states that streets and roads are to be laid out to conform to the plats of 
subdivisions already approved for adjoining property as to width, general direction, and in all other 
respects unless the City determines it is in the public interest to modify the street or road pattern. MMC 
19.708 states the minimum requirements for street connectivity, layout, design and spacing. The lot 
configuration that was presented in the pre-application meeting complies with these requirements. 

The existing right-of-way on SE 43rd Avenue fronting the proposed development is 20-feet wide. The 
minimum required dedication of 5-feet would be required to accommodate the minimum cross section 
that includes bike lanes as described in 19.708.2.B. The 20-foot dedication that is proposed for the 
future White Lake Rd. complies with the requirement of 19.708.2.B taking into account the existing 
right-of-way dimensions of White Lake Road is 20 feet. The minimum dedication required would be 
17-feet in width.  This would provide for the minimum local street requirements, but would not include 
a landscape strip or on street parking.

Driveways: The proposed partition dedicates right-of-way for the future extension of White Lake Rd. All lots 
created have access to White Lake Rd. and will be required to obtain permanent access from White 
Lake Rd. once it is constructed. MMC 12.16.040.A states that access to private property shall be 
permitted with the use of driveway curb cuts and driveways shall meet all applicable guidelines of the 
Americans with Disabilities Act (ADA). MMC 12.16.040.B.1 governs the requirement for driveway 
spacing for driveways (accessways). SE 43rd Avenue is a collector street, and the minimum access 
spacing is 300-feet and the creation and/or modification of single-family accessways is prohibited. 
Therefore, a new access onto 43rd will not be permitted without approval of a accessway modification 
in accordance with MMC 12.16.040.B.2 through the use of temporary accesses to 43rd. The final 
approval of this modification is by the Engineering Director. 
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PW Notes: APPLICABILITY OF PRE-APPLICATION REVIEW
The comments provided are intended to address the original application materials submitted unless 
otherwise specifically called out in the notes. The information contained within these notes may 
change over time due to changes or additional information presented for the development. This pre-
application review is for the following:
The partition of a parcel of land into two lots with dedication for White Lake Rd. along the northern 
boundary and 43rd Avenue along the western boundary. The proposed partition will support two single 
family homes and two ADU’s.

DEDICATED WHITE LAKE ROAD RIGHT-OF-WAY
The dedicated land in the future White Lake Road right-of-way can remain in its current form until the 
construction of White Lake Road occurs. All existing structures and vegetation may remain 
unchanged. There will be no additional fencing requirements or signage. A right-of-way encroachment 
permit will be required that formalizes the revocable permission for the existing structures to be in the 
right-of-way and includes language that the structures must be removed when an improvement is 
constructed. Access to this new right-of-way will be controlled by the City of Milwaukie. The only 
access that will be permitted to 43rd avenue is through an access modification in accordance with 
MMC 12.16.040.B.2. 

MMC 8.04.110 governs the legal responsibility of adjacent property owners with regards to vegetation 
and trees. After dedication, some trees will no longer be on private property, but will be in the right-of-
way and will then be governed by the tree removal code MMC 16.32.026.

SYSTEM DEVELOPMENT CHARGES (SDC)
There was insufficient information to estimate SDC’s with the pre-application submitted. All SDC’s 
are calculated, assessed, and collected at the time of building permit is issued. Any changes in the 
proposed use may result in a change in the SDC’s that are assessed. If the applicant needs an estimate 
of SDC’s then staff can provide the specific information to be submitted by the applicant required to 
calculate SDC’s for a given proposal.  
In addition to the SDC’s mentioned earlier, there is a Parks & Recreation System Development Charge 

MMC 12.16.040.A also indicates that driveway approaches shall be improved to meet the requirements 
of Milwaukie’s Public Works Standards. This means that any new or modified access shall be 
improved to City of Milwaukie Standard.

Erosion Control: Per MMC Section 16.28.020(C), an erosion control permit is required prior to placement of fill, site 
clearing, or land disturbances, including but not limited to grubbing, clearing or removal of ground 
vegetation, grading, excavation, or other activities, any of which results in the disturbance or exposure 
of soils exceeding five hundred square feet.

MMC Section 16.28.020(E) states that an erosion control permit is required prior to issuance of 
building permits or approval of construction plans. Also, Section 16.28.020(B) states that an erosion 
control plan that meets the requirements of Section 16.28.030 is required prior to any approval of an 
erosion control permit.

Traffic Impact Study: MMC 19.704 states the Engineering Director will determine whether a proposed development has 
impacts on the transportation system by using existing transportation data. If the Engineering Director 
cannot properly evaluate a proposed development’s impacts without a more detailed study, a 
transportation impact study (TIS) will be required to evaluate the adequacy of the transportation system 
to serve the proposed development and determine proportionate mitigation of impacts. It is the 
responsibility of the applicant to provide enough detailed information for the Engineering Director to 
make a TIS determination. The Engineering Director has determined that sufficient existing 
transportation data is available for the City to determine the transportation system impacts of the 
development and a project specific TIS is not required for this development.
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(SDC) that is triggered when application for a building permit on a new dwelling is received. 
Currently, the parks and recreation SDC for each Single-Family Residence is $3,985.00. Credit is 
applied to any demolished structures and is based upon the existing use of the structures. The parks and 
recreation 
SDC will be assessed and collected at the time the building permits are issued.
 
ADDITIONAL REQUIREMENTS
- Engineered plans for any required public improvements (street, sidewalk, and utility) are to be 
submitted and approved prior to start of construction. Full-engineered design is required along the 
frontage of the proposed development.

 -The applicant shall pay an inspection fee of 5.5% of the cost of public improvements prior to start of 
construction.

- The applicant shall provide a payment and performance bond for 100% of the cost of the public 
improvements prior to the start of construction.

- The applicant shall provide a final approved set of Mylar “As Constructed” drawings to the City of 
Milwaukie prior to the final inspection. 

- The applicant shall provide a 12-month maintenance bond for 100% of the cost of the public 
improvements prior to the final inspection.

ALTERNATIVE PLAT PROPOSAL
The applicant submitted an alternative partition proposal after the preapplication conference without 
the dedication of White Lake Rd. This proposal does not comply with sections of Chapters 12, 17 and 
19 of the Milwaukie Municipal Code (MMC).
 -MMC 19.702.1 states that chapter 19.700 applies to all partitions. 
 -MMC 19.708.1 states all developments subject to chapter 19.700 shall comply with access 

management standards contained in MMC chapter 12.16.
 -MMC 19.708.1.D applies to all developments outside the downtown zones and specifies the 

dedication of right-of-way in conformance with 19.708.2.
 -MMC 19.708.1.E addresses street layout and connectivity. The proposal would create the need for a 

permanent turnaround on White Lake Rd.
 -MMC 19.708.1.F address intersection design and spacing requirements which includes street 

intersection spacing requirements. These requirements are also contained in the Milwaukie 
Transportation System Plan which states “When the opportunity arises during land development, the 
City requires new local connections that will result in a grid of vehicle access every 530 feet and 
bicycle/pedestrian access every 300 feet. This standard meets the Metro RTP access spacing 
requirements for new residential or mixed-use developments. The arrows shown on Figure 8-4 indicate 
priority local and neighborhood connections only. Local connections for existing stub end streets, cul-
de-sacs, or extended cul-de-sacs in the road network are, for the most part, not identified on this figure. 
Pedestrian connections from any cul-de-sac should be considered mandatory as future development 
and redevelopment occurs. The goal is improved connectivity for all modes of transportation.” The 
application does not meet TSP Goal 2, 3 or 5 and the direction that the City enhance street connectivity 
and maintain traffic flow, especially on arterials and collectors.
 -MMC 19.708.2 addresses street design standards. MMC 19.708.2.B specifies street design 

determination guidelines and establishes the Engineering Director as the final authority regarding right-
of-way and street element widths.
 -MMC 19.708.5 addresses additional pedestrian/bicycle requirements that would be applicable under 

the proposal.
 -MMC 12.16.020 states new and modifications of accessways are subject to MMC 12.16 which the 
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proposal could not comply with due to the creation and/or modification of accessways on 43rd 
Avenue, a collector street.
 -The proposal cannot meet the standards for accessway spacing requirements contained in MMC 

12.16.040.B. The proposal creates a new single-family residential lot which is prohibited access onto a 
collector in accordance with MMC 12.16.040.C.2. In addition, the new multi-family (duplex) lot 
created also cannot comply with 12.16.040.D.4.
Therefore, approval of the alternate proposal could not be approved under the conditions contained in 
MMC 17.12.040.A (1,2 & 4) without the condition for right-of-way dedication allowed under 
17.12.040.B which is possible under the submitted pre-application proposal.

Setbacks: Yard requirements for the Residential R-7 zone are established in Milwaukie Municipal Code (MMC) 
Subsection 19.301.4. Minimum front and rear yards are 20 ft, side yards must be at least 5 ft on one 
side and 10 ft on the other (for interior lots), and street-side yards must be at least 20 ft (for corner 
lots). 

As per MMC Subsection 19.501.2, there is an additional setback requirement on 43rd Ave, measured 
30 ft from the centerline of the public right-of-way. That setback is applied in addition to the R-7 front 
yard setback of 20 ft. If any required right-of-way dedication along 43rd Ave results in the existing 
house falling out of conformance with the setback standard (which is allowed by MMC Section 
19.504.2), the existing house would simply become nonconforming with respect to the front yard 
setback requirement and therefore subject to the provisions of MMC Chapter 19.800 (Nonconforming 
Uses and Development).

Yard setbacks for accessory structures are established in MMC Subsection 19.502.2 and depend on the 
size and height of the proposed structure, varying from 3 ft to 5 ft to the same standards as the base 
zone (R-7). Accessory structures must be located beyond the front yard of the primary structure, unless 
they are at least 40 ft from the front lot line. 

Yard setbacks for accessory dwelling units (ADUs) are provided in MMC Table 19.910.1.E.4.b and 
vary depending on the ADU review type (I or II). The proposed ADUs are over 600 sq ft and so would 
require Type II review, with minimum side and rear yard setbacks of 5 ft. Regardless of review type, 
detached ADUs must be at least 10 ft behind the front yard (measured at the front face of the primary 
structure) unless they are at least 40 ft from the front lot line.

Note that establishment of public right-of-way for a connection to White Lake Rd could affect future 
consideration of lot orientation with respect to front and street-side yards.

Landscape: In the R-7 zone, a minimum of 30% of the site must be landscaped. In addition, at least 40% of the 
front yard area must be vegetated (measured from the front property line to the front face of the house). 
Vegetated areas may be planted in trees, grass, shrubs, or bark dust for planting beds, with no more 
than 20% of the landscaped area finished in bark dust (as per MMC Subsection 19.504.7). A maximum 
of 30% of the site may be covered by structures, including decks or patios over 18 in above grade.

Parking: As per the off-street parking standards of MMC Chapter 19.600, properties that contain single-family 
dwellings must provide at least 1 off-street parking space per dwelling unit. Properties with an ADU 
and primary dwelling unit must provide a minimum of 2 off-street parking spaces. As provided in 
MMC Subsection 19.607.1, required residential off-street parking spaces must be at least 9 ft wide and 
18 ft deep. The required spaces cannot be located within a required front or street-side yard and must 

PLANNING ISSUES
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have a durable and dust-free hard surface. 

Uncovered parking spaces and maneuvering areas cannot exceed 50% of the front yard area and 30% 
of the required street-side yard area. No more than 3 residential parking spaces are allowed within the 
required front yard. Parking areas and driveways on the property shall align with the approved 
driveway approach and shall not be wider than the approach within 5 ft of the right-of-way boundary. 
Alternately, a gradual widening of the onsite driveway is allowed to the 10-ft point at a ratio of 1:1 
(driveway width to distance onto property), starting 2 ft behind the front property line. See the figures 
provided in MMC 19.607 for more information.

Where an existing off-street parking situation does not conform to the current standards, new 
development will trigger a requirement to bring the site closer to conformance, if not fully into 
conformance, depending on the nature and scale of the new development. In the partition context, the 
applicant shall ensure that the proposed land division does not cause the lot with the existing house to 
fall out of conformance with the off-street parking standards.

Transportation Review: The partition, as well as new development of an ADU(s), will trigger the requirements of MMC 
Chapter 19.700 Public Facility Improvements. Please see the Public Works (Engineering) notes for 
more information about the requirements of MMC 19.700 and any associated right-of-way dedication 
and/or street improvements.

Application Procedures: The land use applications required depend on the applicant’s final proposal but could include the 
following:
* Minor Land Partition -- Preliminary Plat (Type II review)
* Final Plat (Type I review)
* Accessory Dwelling Unit (Type I or Type II review)
* Variance (Type II or III review)

Minor land partitions are processed with Type II review, and the current fee for a preliminary plat 
application is $2,000. Following approval of the preliminary plat, a final plat application is required 
and will be processed with Type I review (current application fee is $200). 

The submittal should include the standard Land Use Application Form, a Submittal Requirements 
Checklist, and Preliminary Plat or Final Plat Checklist.

The approval criteria for a preliminary plat are established in MMC Subsection 17.12.040.A and 
include several requirements that collectively relate to the City’s responsibility for enhancing street 
connectivity: (1) show compliance with applicable provisions of Titles 17 (Land Division) and 19 
(Zoning); (2) allow reasonable development and not create the need for a variance of any land division 
or zoning standard; and (3) lay out streets and roads to conform to the plats of subdivisions already 
approved for adjoining property. 

In addition, the information required with the preliminary plat application (as per MMC Subsection 
17.20.060 Proposed Conditions) includes a conceptual plan for complete subdivision or partitioning of 
the property, as well as any adjacent vacant or underutilized properties, so that access issues may be 
addressed in a comprehensive manner. The concept plan is required to include documentation that all 
options for access have been investigated including shared driveways, pedestrian accessways, and new 
street development.

The existing White Lake Rd ends just one lot to the east of the subject property. The property at 4446 
SE White Lake Rd is large enough for future redevelopment and will trigger a requirement for 
dedication to the White Lake Rd ROW when it does, to extend the street west and closer to a 
connection with 43rd Ave. MMC Subsection 19.708.1.E.3 requires streets to be extended to the 
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boundary lines of the developing property where necessary to give access to or allow for future 
development of adjoining properties. MMC Subsection 19.708.1.F and MMC Table 19.708.1 provide 
standards for intersection design and spacing, including maximum intersection spacing distance and 
maximum block perimeter for collectors like 43rd Ave. These requirements must be addressed in the 
partition application. 

The City interprets these various provisions as direction to complete the connection from White Lake 
Rd to 43rd Ave when possible, and so a proposal to partition the subject property should address the 
applicable code provisions accordingly. As per MMC Section 17.44.10, request(s) for relief from any 
of these applicable standards would be processed through the variance provisions established in MMC 
Section 19.911. 

An application for one Accessory Dwelling Unit (ADU) may be submitted prior to the approval of the 
final plat, as the existing lot is developed with a primary dwelling and is therefore entitled to establish 
an ADU. A second ADU application (for an ADU on the new lot) cannot be submitted until the final 
plat process is completed and then must be accompanied by a building permit submittal for a single-
family detached dwelling on that lot. The standards and criteria for ADUs are provided in MMC 
Subsection 19.910.1, where two different review processes are identified. The application fees are 
$200 for a Type I ADU and $1,000 for a Type II ADU. 

The size of the proposed ADUs would need to be revised to a maximum structural footprint and floor 
area of 800 sq ft or a variance would be required (see the applicable ADU standards in MMC 
Subsection 19.910.1.E). Requests for relief from other applicable requirements will be processed 
according to the provisions for variances as outlined in MMC Section 19.911. The application fees are 
$1,000 for a Type II variance and $2,000 for a Type III variance. As per MMC Subsection 
19.911.3.A.3, one variance application may include up to 3 separate variance requests; additional 
variance requests must be made on a separate variance application.

The applicant should submit 5 complete copies of all application materials for the City's initial review. 
A determination of the application's completeness will be issued within 30 days. If deemed incomplete, 
additional information will be requested. If deemed complete, additional copies of the application will 
be required for referral to other departments, the Lewelling Neighborhood District Association (NDA), 
and other relevant parties and agencies. City staff will inform the applicant of the total number of 
copies needed. 

In the Type II review process, public notice of the application is mailed to property owners and 
residents within 300 ft of the subject property no later than 7 days after the application is deemed 
complete, with 14 days allowed for comments in response. Within 7 days of being deemed complete, a 
sign giving notice of the application must be posted on the subject property, to remain until the 
decision is issued. A decision by the Planning Director will not be issued before the end of the 14-day 
comment period.

In the Type III review process, a public hearing with the Planning Commission will be scheduled once 
the application is deemed complete. Public notice will be sent to property owners and current residents 
within 300 ft of the subject property no later than 20 days prior to the hearing date. Staff will prepare a 
report with analysis of the proposal and a recommendation for decision that will be made available one 
week before the hearing. Both staff and the applicant will have the opportunity to make presentations 
at the hearing, followed by public testimony and then deliberation by the Commission.

Issuance of a decision starts a 15-day appeal period for the applicant and any party who establishes 
standing. Development permits submitted during the appeal period may be reviewed but are not 
typically approved until the appeal period has ended. 
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Prior to submitting the application, the applicant is encouraged to present the project at a regular 
meeting of the Lewelling NDA, which occurs at 6:30 p.m. on the second Wednesday of every month at 
the Milwaukie Café & Bottle Shop (9401 SE 32nd Ave).

Natural Resource Review: The subject property does not include any designated natural resource areas.

Lot Geography: The subject property is a rectilinear lot, approximately 114.5 ft by 232 ft in dimension and 
approximately 26,560 sq ft in area, with frontage on 43rd Ave to the west.

Planning Notes: General Note = These notes represent staff’s best evaluation of the applicant’s proposal(s) in advance 
of any official submittal of a land use application. They do not represent approval or denial of the 
proposed action, only an assessment of the issues and likely requirements.

The applicant has expressed interest in partitioning the property to retain the existing house at 10244 
SE 43rd Ave on one lot and establish a second lot for development with either a single-family house or 
duplex. The applicant has also indicated interest in building a future ADU on one or both lots.

This 0.61-acre property in the R-7 zone (which requires a minimum density of 5.0 units/acre and 
allows a maximum density of 6.2 units/acre) has a minimum required density of 3 units and maximum 
allowed density of 4 units. Without reduction of the property area, such as through a dedication of 
property for public right-of-way (ROW), a partition proposal must demonstrate that at least one of the 
new parcels would be large enough for duplex development. Note that ADUs do not factor into the 
calculation of minimum or maximum density.

The applicant requested an evaluation of two concepts for partitioning the subject property:

Option 1:
One concept involves splitting the property almost in half with a north-south boundary line, the idea 
that was the focus of discussion at the pre-app conference itself. The required 35 ft of street frontage 
for the new back lot would be established through a 20-ft-wide ROW dedication from 43rd Ave along 
the entire northern boundary of the subject property. Ordinarily, such a partition would require 
construction of street improvements along the new White Lake Rd frontage, including the minimum 
asphalt necessary to provide approvable access from 43rd Ave. However, in light of the applicant’s 
expressed interest in maintaining existing vegetation in the future ROW area, and given that 
establishment of a complete connection to the existing White Lake Rd to the east does not appear 
imminent, the City’s Engineering Director has indicated willingness to forego construction of street 
improvements at this time. Shared access could be allowed as an interim measure through the existing 
driveway serving the parent lot at 10244 SE 43rd Ave. An analysis of proportionality would confirm 
whether additional ROW dedication along 43rd Ave would be justifiable for the proposed partition.

Option 2:
The second concept would be to propose creating two parcels that each have frontage on 43rd Ave, for 
which the applicant provided a site plan to staff after the pre-app conference. The lot configuration 
shown on the applicant’s site plan appears to meet the compound lot line standard of MMC Subsection 
17.28.040.C, which allows cumulative lateral changes in side or rear property lines up to 10% of the 
distance between opposing lot corners. The proposed parent lot (with the existing house) does not 
appear to meet the minimum 60-ft width required of lots in the R-7 zone, so a Type II variance may be 
required for relief from that standard. See the Public Works (Engineering) notes for more information 
on the standards for street design and access management that must be addressed for approval of the 
preliminary plat. If the applicable standards cannot be met, variances will be required for partition 
approval. Note that approval of a partition based on the second concept will likely have to demonstrate 
that new development on the subject property will not preclude a future connection to White Lake Rd. 
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This is a preliminary evaluation of the partition concepts proposed by the applicant. To obtain an actual 
determination regarding compliance with code standards, the applicant must submit an actual partition 
proposal and then follow the process to allow the issuance of a decision that could then be appealed if 
necessary

Other notes:
Single-family design standards are provided in MMC Subsection 19.505.1 and include requirements on 
any street-facing façade for articulation, minimum window area, and a main entrance. Additional 
standards require a minimum number of basic design features. The provisions of MMC Subsection 
19.505.2 limit the width and setback location of an attached garage or carport on the street-facing 
façade. 

Minimal development and design standards for accessory structures are provided in MMC Subsection 
19.502.2.A and include a requirement for at least 5 ft of separation between the exterior wall of an 
accessory structure and other structures on the site. Metal siding is prohibited on structures over 10 ft 
high or larger than 200 sq ft (unless it replicates siding on the primary structure); a minimum 4/12 roof 
pitch is required for structures over 10 ft high.

One ADU is allowed on a lot with a single-family dwelling; an ADU is not allowed on a lot with a 
duplex. The standards and approval criteria for ADUs are established in MMC Subsection 19.910.1, 
with Type I and Type II review processes depending on the size and height of the structure in which 
the ADU is located. The maximum allowable floor area is 800 sq ft or 75% of the floor area of the 
primary structure, whichever is less. For detached ADUs, the maximum footprint of the structure in 
which the ADU is located is 800 sq ft, with a maximum height of 25 ft and 2 stories (with Type II 
review). 

Detached ADU structures must include at least 2 detailed design elements from the list provided in 
MMC Subsection 19.910.1.E.4.c, such as a recessed entry, covered porch, roof eaves, horizontal lap 
siding, etc. ADUs reviewed through the Type II process may be required to address the privacy 
standards established in MMC Subsection 19.910.1.E.4.d in order to meet the approval criteria for 
Type II ADUs established in MMC Subsection 19.910.1.D.2.

Note that, as per MMC Subsection 19.910.1.F.1, either the primary or accessory dwelling unit must be 
occupied by the owner of the property, with a deed restriction recorded to that effect.

County Health Notes:

ADDITIONAL NOTES AND ISSUES

Other Notes:
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This is only preliminary preapplication conference information based on the applicant's proposal and does 
not cover all possible development scenarios. Other requirements may be added after an applicant submits 
land use applications or building permits. City policies and code requirements are subject to change. If you 
have any questions, please contact the City staff that attended the conference (listed on Page 1). Contact 
numbers for these staff are City staff listed at the end of the report.

Sincerely,

City of Milwaukie Development Review Team

BUILDING DEPARTMENT

PLANNING  DEPARTMENT

ENGINEERING DEPARTMENT

CLACKAMAS FIRE DISTRICT

Samantha Vandagriff - Building Official - 503-786-7611

Stephanie Marcinkiewicz
 - Inspector/Plans Examiner - 503-786-7613

Alma Flores - Comm. Dev. Director - 503-786-7652

Chuck Eaton - Engineering Director - 503-786-7605

Mike Boumann - Lieutenant Deputy Fire Marshal - 503-742-2673
Matt Amos - Fire Inspector - 503-742-2661

COMMUNITY DEVELOPMENT  DEPARTMENT

David Levitan - Senior Planner - 503-786-7627

Leila Aman - Development Manager - 503-786-7616

Alex Roller - Engineering Tech II - 503-786-7695

Brett Kelver - Associate Planner - 503-786-7657

Dennis Egner - Planning Director - 503-786-7654

Vera Kolias - Associate Planner - 503-786-7653
Mary Heberling - Assistant Planner - 503-786-7658

Alicia Martin - Admin Specialist - 503-786-7600
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Page 1 of 1 – 10244 SE 43rd Ave.  18-002PA 

 

2930 S.E. Oak Grove Blvd.  •  Milwaukie, OR 97267  •  503-742-2660 

Clackamas County Fire District #1  
Fire Prevention Office  

 

 

 

E-mail Memorandum 

To: City of Milwaukie Planning Department 

From: Matt Amos, Fire Inspector, Clackamas Fire District #1 

Date: 1/29/2018 

Re: Two Parcel Partition 10244 SE 43rd Ave.  18-002PA  

This review is based upon the current version of the Oregon Fire Code (OFC), as adopted by the 

Oregon State Fire Marshal’s Office. The scope of review is typically limited to fire apparatus 

access and water supply, although the applicant must comply with all applicable OFC 

requirements.  When buildings are completely protected with an approved automatic fire 

sprinkler system, the requirements for fire apparatus access and water supply may be modified 

as approved by the fire code official. The following items should be addressed by the applicant: 

 

COMMENTS: 

 

The Fire District has no comments for this proposal. 
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Exhibit F: Infiltration Test Results 
 

 
 
  
 

Exhibit F: Infiltration Test Results 
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ATTACHMENT 6
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1

Brett Kelver

From: Stephan Lashbrook <drampa82@gmail.com>
Sent: Thursday, December 13, 2018 7:54 AM
To: Brett Kelver
Subject: Re: comments on MLP-2018-001?

 Hi Brett. 
Please convey our appreciation to the applicants for their commitment to retain the large tree on the property. 
Thanks. 
Stephan 

On Wednesday, December 12, 2018, Brett Kelver <KelverB@milwaukieoregon.gov> wrote: 

Stephan, 

We still haven’t issued the decision for the partition on 43rd Ave, so if you get a chance to bring it up to the NDA 
tonight, we are open to including any official comments in the findings.  Let me know tomorrow morning what 
happens.  Thanks! 

BRETT KELVER 

Associate Planner 
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MEMORANDUM 
 

TO: Community Development Department 

THROUGH: Kelly Brooks, acting City Engineer 

FROM: Alex Roller, Engineering Technician II 

RE: 1 lot partition – 10244 SE 43rd Avenue 
 MLP-2018-001  

DATE: December 17, 2018 

Partition 1 lot into 2. 

1. MMC Chapter 12.08 – Street & Sidewalk Excavations, Construction, and Repair 

A. This will apply to all construction that is completed in the right-of-way that 
is eventually dedicated to the City. The public improvement process will 
follow MMC 12.08.020. 

2. MMC Chapter 12.16 – Access Management 

The Planning Commission finds that the following complies with applicable 
criteria of MMC Chapter 12.16. 

A. MMC Chapter 12.16.040 establishes standards for access (driveway) 
requirements. 

The proposed partition dedicates right-of-way for the future extension of 
White Lake Rd. All lots created have access to White Lake Rd. and will be 
required to obtain permanent access from White Lake Rd. once it is 
constructed. MMC 12.16.040.A states that access to private property shall 
be permitted with the use of driveway curb cuts and driveways shall meet 
all applicable guidelines of the Americans with Disabilities Act (ADA). 
MMC 12.16.040.B.1 governs the requirement for driveway spacing for 
driveways (accessways). SE 43rd Avenue is a collector street, and the 
minimum access spacing is 300-feet and the creation and/or modification 
of single-family accessways is prohibited. Therefore, a new access onto 
43rd will not be permitted without approval of a accessway modification in 
accordance with MMC 12.16.040.B.2 Lot 2’s access to 43rd is a temporary 
access and will be moved to White Lake Road when that road is 
constructed. The final approval of this modification is by the Engineering 
Director.  
 
MMC 12.16.040.A also indicates that driveway approaches shall be 

improved to meet the requirements of Milwaukie’s Public Works 

Standards. This means that any new or modified access shall be improved 

to City of Milwaukie Standard. 

3. MMC Chapter 12.24 – Clear Vision at Intersections 
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MLP-2018-001 
10244 SE 43rd Avenue 
Page 2 of 6 

The Planning Commission finds that the following complies with applicable 
criteria of MMC Chapter 12.24 

A. 12.24.030: clear vision requirements 

Proposed driveways, accessways and intersections will conform to 
12.24.030 through Condition of Approval L. 

4. MMC Chapter 19.700 – Public Facility Improvements 

The Planning Commission finds that the following complies with applicable 
criteria of MMC Chapter 19.700. 

A. MMC Chapter 19.700 applies to partitions, subdivisions, new construction, 
and modification or expansion of an existing structure or a change or 
intensification in use that result in any projected increase in vehicle trips or 
any increase in gross floor area on the site. 

The partition triggers the requirements of MMC Chapter 19.700. 

MMC 19.700 applies to the proposed development.  

B. MMC Section 19.703 Approval Criteria  

19.703.1 Preapplication Conference 

Requirement for a preapplication conference was satisfied on January 4th, 
2018. 

19.703.2 Application Submittal  

Development will not require a Transportation Facilities Review so MMC 
19.703.2 will not apply. 

19.703.3 

Applicant will provide transportation improvements and mitigation in rough 
proportion to the potential impacts of the development.  

The proposed development, as conditioned, is consistent with MMC 
19.703.3. 

C. MMC Section 19.704 requires submission of a transportation impact study 
documenting the development impacts on the surrounding transportation 
system. 

The Engineering Director determined that a transportation impact study 
was not required as the existence of impacts on the transportation system 
was evident.  

D. MMC Section 19.705 requires that transportation impacts of the proposed 
development be mitigated. 

The proposed development does not trigger mitigation of impacts beyond 
the required right-of-way dedication. The impacts are minimal, and the 
surrounding transportation system will continue to operate at the level of 
service prior to the proposed development. 
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MLP-2018-001 
10244 SE 43rd Avenue 
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The proposed development, as conditioned, is consistent with MMC 
19.705. 

E. MMC Section 19.708.1 requires all development shall comply with access 
management, clear vision, street design, connectivity, and intersection 
design and spacing standards. 

19.708.1.A – Access Management 

Access requirements shall comply with access management standards 
contained in Chapter 12.16. 

19.708.1.B – Clear Vision 

Clear vision requirements shall comply with clear vision requirements 
contained in Chapter 12.24. 

19.708.1.D – Development in Non-Downtown Zones 

Transportation Facility Requirements states that all rights-of-way, streets, 
sidewalks, necessary public improvements, and other public transportation 
facilities located in the public right-of-way and abutting the development 
site shall be adequate at the time of development or shall be made 
adequate in a timely manner. This would require construction of 17-foot 
wide, half street, asphalt road along the frontage of the development 
property of 43rd Avenue, then full 2/3rd frontage improvements in front 
along the frontage of White Lake Rd. Rough proportionality analysis is 
showing that the construction of these improvements will not be 
proportional to the anticipated impacts of one new single-family house. 
Therefore, only dedication is anticipated to be required for the proposal as 
submitted unless access modification cannot be justified in accordance 
with MMC 12.16.040.B.2.d. 

The existing right-of-way width of SE 43rd Avenue fronting the proposed 
development is 50 feet. The Milwaukie Transportation System Plan and 
Transportation Design Manual classify the fronting portions of SE 43rd 
Avenue a Collector street. According to Table 19.708.2 Street Design 
Standards, the required right-of-way width for a collector street is between 
40 feet and 74 feet depending on the required street improvements. The 
required right-of-way needed for the required street improvements is 60 
feet. The applicant is responsible for 5 feet of right-of-way dedication 
along SE 43rd Avenue fronting the development property.  

Applicant is also responsible for 20 feet of right-of-way dedication along 
the north edge of the partition to create right-of-way for future White Lake 
Road extension. 

The dedicated land in the future White Lake Road right-of-way can remain 
in its current form until the construction of White Lake Road occurs. All 
existing structures and vegetation may remain unchanged. There will be 
no additional fencing requirements or signage. A right-of-way 
encroachment permit will be required that formalizes the revocable 
permission for the existing structures to be in the right-of-way and includes 
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language that the structures must be removed when an improvement is 
constructed. Access to this new right-of-way will be controlled by the City 
of Milwaukie. The only access that will be permitted to 43rd avenue is 
through an access modification in accordance with MMC 12.16.040.B.2. 

The city will be constructing sidewalks on SE 43rd Avenue, so the existing 
fencing that is located here will not be allowed to remain through an 
encroachment permit. Applicant will be required to relocate this fence onto 
the private property. 

Development shall conform to MMC 19.708.1.D.3 through Condition of 
Approval A. 

19.708.1.E – Street Layout & Connectivity 

See above proportionality analysis under 19.708.1.D for partition’s 
adherence to 19.708.1.E. The proposed development is consistent with 
MMC 19.708.3.E. 

19.708.1.F – Intersection Design and Spacing 

Spacing between SE King Rd and SE Rhodesa St is larger than the 
required 600-foot spacing between intersections on a collector street. 
Dedication of the future White Lake Rd brings intersection spacing further 
into conformance. 

The proposed development as proposed is consistent with MMC 
19.708.1.F 

F. MMC Section 19.708.2 establishes standards for street design and 
improvement.  

See street design requirements under MMC 19.708.1 D section above. 

No frontage improvements are required for this partition. Only required 
work in the right-of-way is the construction of a standard asphalt driveway 
approach. 

The proposed development as proposed is consistent with MMC 19.708.2 

G. MMC Section 19.708.3 requires sidewalks to be provided on the public 
street frontage of all development. 

See above note on required frontage improvements. 

H. MMC Section 19.708.4 establishes standards for bicycle facilities. 

The portion of SE 43rd Avenue fronting the proposed development is 
classified as a bike route in the Milwaukie Transportation System Plan. As 
a result, bicycle facility improvements on the 43rd Avenue frontage are 
required for the proposed development. Proportionality analysis has 
determined that applicant is not responsible for construction of frontage 
improvements on SE 43rd Avenue. 

The proposed development as proposed is consistent with MMC 19.708.4. 
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I. MMC Section 19.708.5 establishes standards for pedestrian and bicycle 
paths. 

The proposed partition property is surrounded by single family residences. 
The proposed development does not present an opportunity to provide a 
pedestrian or bicycle path within the development and is not required to 
provide one. 

MMC 19.708.5 does not apply to the proposed development. 

J. MMC Section 19.708.6 establishes standards for transit facilities. 

Transit facility improvements are not required for the proposed 
development. 

MMC 19.708.6 does not apply to the proposed development. 

K. MMC 19.709 establishes public utility requirements for all development 
subject to 19.700 per Section 19.702. 

Partition is required to dedicate 20-foot right-of-way for future White Lake 
road construction. The only right-of-way frontage for lot 2 is this new White 
Lake Rd right-of-way. Utilities for this lot can be either constructed to city 
standards, with a full-size water and sewer main, or can be taken via 
easement through lot 1. This requirement stands for vehicular access as 
well. If applicant elects to take the utility and access easement approach, 
then these easements will need to be identified on the plat. 

 

Recommended Conditions of Approval 

1. Prior to approval of the final plat, the following shall be resolved:  

A. Right-of-way Dedications: 

a. Provide 20-foot wide right-of-way dedication on north side of property, 
for future White Lake Road. 

b. Provide 25-foot radius in the northwest corner of parent lot (lot 1), for 
future construction of ADA ramps.  

c. Provide 5-foot wide right-of-way dedication on SE 43rd Avenue 
frontage. 

B. Obtain an encroachment permit for the arbor, fireplace, and covered patio 
that will be located in the White Lake Rd right-of-way. 

C. Obtain a right-of-way permit for construction of required driveway approach 
improvements listed in these recommended conditions of approval.  

D. Construct new driveway approach that conforms to Milwaukie Public Works 
Standards 502F. 

E. Provide access and utility easements for the benefit of Lot 2 across Lot 1. 

F. Relocate fence on SE 43rd Avenue frontage to behind the resulting front 
property line after dedication. 
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G. Remove all signs, structures, or vegetation in excess of three feet in height 
located in “vision clearance areas” at intersections of streets, driveways, 
and alleys fronting the proposed development. 

2. Prior to final inspection for any building on the proposed development, the 
following shall be resolved: 

A. Connect all residential roof drains to private drywell or other 
approved structure. 
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Memorandum 
To: Interested Persons for Land Use File #MLP-2018-001  

From: Brett Kelver, Associate Planner 

Date: December 31, 2018 

CC: Dennis Egner, Planning Director 
 Land Use File #MLP-2018-001 

Re: Future extension of White Lake Rd 
              

Purpose 

This memo is to provide a response to the various public comments that were received as part of the 

review process for a proposed partition at 10244 SE 43rd Ave (land use file #MLP‐2018‐001). The 

partition was subject to Type II review, which provides an opportunity for public comments in 

response to the proposal but does not include a public hearing with the Planning Commission unless 

the decision is appealed. The comments received were noted in the findings included with the Notice 

of Decision, but the structure of the Type II decision does not provide a direct way for City staff to 

respond to the questions and concerns that were raised by neighbors—thus, this memo. 

Summary of Comments 

The common concern expressed by neighbors was not with the proposal to create an additional 

developable lot but rather with the City’s requirement that the applicant dedicate a 20‐ft‐wide strip 

along the northern boundary for public right‐of‐way (ROW) for a future connection to White Lake 

Rd. In addition, Daniel Barela, the owner of 10194 SE 43rd Ave adjacent to the north of the subject 

property, asked several questions about the legal process and mechanics of the required ROW 

dedication. 

Connectivity and the Future Extension of White Lake Rd 

All newly created lots must have some frontage on a public street. When property owners propose to 

divide their land, the City is responsible for assessing the surrounding street network to determine 

whether there are opportunities to improve connectivity. There are multiple examples across the city 

where, in the past, properties were divided without a requirement to dedicate land for future street 

connections. In some cases, these actions have limited the ability of adjacent properties to divide 
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because they have no street frontage; in others, they have established dead‐end street systems with 

limited options for access and through‐connections.  

In the case at hand, intersection spacing and block perimeter lengths on 43rd Ave are already larger 

than required per the standards established in Milwaukie Municipal Code (MMC) Table 19.708.1. 

The partition of 10244 SE 43rd Ave would be in violation of that code section without providing ROW 

to make an eventual connection to the west end of White Lake Rd.  

Although the existing house on the adjacent property at 4446 SE White Lake Rd is currently in the 

path of a future street connection, that property is large enough to be divided into two lots. The 

division of 4446 SE White Lake Rd would necessarily involve some alteration (if not complete 

demolition) of the existing house to provide access for a new lot. Although the current or future 

owners of 4446 SE White Lake Rd may not choose to redevelop the property for many years (if ever), 

the possibility of connecting White Lake Rd would be eliminated if the ROW was not dedicated with 

the partition of 10244 SE 43rd Ave.  

No Anticipated Improvements 

With the partition of 10244 SE 43rd Ave, the impacts of 1 new lot are not significant enough to require 

more than just the ROW dedication for White Lake Rd. No physical improvements will be 

constructed in the new ROW and it will remain in its current state. The City does not foresee a street 

connection happening anytime soon, as it would require the redevelopment of other properties. The 

property at 4446 SE White Lake Rd would have to divide to trigger a requirement for a similar ROW 

dedication that would allow for a connection from the west end of White Lake Rd to 43rd Ave.  

To date, no decisions have been made about what physical improvements might be constructed 

when the ROW connection is established. One option would be to construct a paved vehicle 

connection. Another would be to construct a narrower path that allows only pedestrian and bicycle 

traffic. Regardless, it is highly unlikely that any improvements would result in a travel lane being 

immediately adjacent to a neighboring property line without some buffer or separation. 

For a more complete connection to be made between 43rd Ave and White Lake Rd, the City would 

have to purchase an approximately 20‐ft‐wide strip just to the north of 10244 SE 43rd Ave and 4446 SE 

White Lake Rd. The property owners of 10194 SE 43rd Ave and 4459 SE White Lake Rd would be 

compensated at fair market value for the acquisition of this land. The purchase would include the 

existing driveway of 10194 SE 43rd Ave (the “pole” portion of that flag lot, which is approximately 20 

ft wide). It does not appear that any structures would be directly affected on either property, 

although the house on 10194 SE 43rd Ave would end up being very close to its new southern property 

line. Any such resulting changes to yard setbacks or similar zoning requirements would be allowed 

without penalty, as per MMC Subsection 19.504.2 in the zoning code. 

Conclusion 

To be clear, the City currently has no plans to acquire any property from 10194 SE 43rd Ave or 4459 

SE White Lake Rd in the foreseeable future. The City has only condemned property on very limited 

occasions, and while connectivity is a priority, condemnation to obtain it is not. However, we cannot 

lose the current opportunity to acquire ROW from developing properties so that a future connection 

remains possible if conditions change.  
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It is completely understandable that residents on dead‐end streets would prefer to maintain the 

lower traffic counts of closed systems, and we have noted your collective concerns about the 

increased traffic that would come with new access. Please keep in mind that the community as a 

whole has an interest in and benefits from having more connections through all neighborhoods, with 

more travel options for residents and visitors alike. In particular, 43rd Ave is a priority street for 

sidewalk construction through the City’s Safe Access For Everyone (SAFE) program, with 

improvements anticipated very soon. It is with this principle of connectivity in mind that the City is 

following through on its responsibility to obtain the ROW dedication for White Lake Rd that is 

triggered by the partition of 10244 SE 43rd Ave (file #MLP‐2018‐001). 

Please feel free to contact me directly if you have any questions about this memo or the Notice of 

Decision for MLP‐2018‐001. You can reach me by phone at 503‐786‐7657 or email at 

kelverb@milwaukieoregon.gov.  

 

Attachments 

Comments received from neighbors regarding MLP‐2018‐001: 

1. William Schwindt, 4468 White Lake Rd  

2. Dana Stearns, 4459 SE White Lake Rd (signed by 5 other neighboring owners/residents) 

3. Daniel Barela, 10194 SE 43rd Ave 
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